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The Do No Harm Act

HR 2725 & S 1206

Religious freedom laws should be a shield to protect, not a sword to harm others.

Background

When enacted, the Religious Freedom Restoration Act (RFRA) was intended to protect religious
freedom, especially for religious minorities. Supported by a broad coalition, including
organizations representing many faiths and denominations, legal experts, and civil liberties
advocates, RFRA was a response to the 1990 Supreme Court decision in Employment Division
v. Smith, which many saw as a significant change that lessened constitutional protections for
religious freedom. RFRA was designed to reflect the state of the law prior to Smith: to provide
heightened but not unlimited protections for religious exercise.

Specifically, RFRA prohibits the federal government from “substantially burden[ing]” a
person’s religious exercise unless doing so is the least restrictive way to further a compelling
governmental interest. The reach of RFRA is supposed to be limited: minimal burdens do not
trigger RFRA protection and even substantial burdens on religious exercise are permitted when
necessary to achieve a compelling governmental interest (e.g., prohibiting discrimination).

The Problem

Many things have changed since RFRA's passage nearly 30 years ago and the law is now being
misused to cause harm, discriminate, and deny people healthcare. These bad-faith
interpretations of RFRA, which push the law far beyond its original intent and purpose, most
often cause harm to LGBTQ people, women, religious minorities, and nonreligious people. That
is why an increasing number of organizations and individuals, including many who supported
RFRA in 1993, agree that RFRA needs to be fixed.

In 2014, the U.S. Supreme Court ruled in Burwell v. Hobby Lobby Stores that large, for-profit,
closely held corporations can use RFRA to evade the law that would otherwise require them to
provide employees with insurance coverage for contraception. More recently, in 2022, a federal
judge expanded upon Hobby Lobby, ruling that employers can use RFRA to strip their
employees' insurance coverage for PrEP, an HIV prevention medication.

The problems with RFRA extend beyond blocking people's access to healthcare. RFRA is also
being misused to permit discrimination. In Bostock v. Clayton County, the Supreme Court held
that Title VII-the federal law that prohibits employment discrimination—barred discrimination
against LGBTQ workers, but the Court invited potential exemptions under RFRA. The Fifth
Circuit Court of Appeals took up the Supreme Court's invitation, and then ruled that for-profit
corporations can use RFRA to discriminate against LGTBQ workers.



And in 2019, the Department of Health and Human Services under President Donald Trump
exempted government-funded foster care agencies in South Carolina from a federal regulation
that bars discrimination. As a result, one of these agencies was permitted to take nearly a
million dollars in government funding to find homes for children in the state's care—while
refusing to work with Catholic, Jewish, and LGBTQ families who wanted to give the children
loving homes.

The Do No Harm Act

The Do No Harm Act is designed to restore RFRA to its original intent. It would preserve the
law's power to protect religious freedom and clarify that it may not be used to harm others.

Under the bill, people could still use RFRA to protect their religious exercise, including the right
to attend worship services while in federal prisons or immigration detention centers, the right
for migrants to get meals that comply with their religious diets from border officials, or the
right to wear religious attire while serving in the military. RFRA, however, could not be used to
bypass federal protections in ways that harm other people. The Do No Harm Act responds to
real instances in which people have tried to misuse—sometimes successfully—the RFRA
standard.

The bill would bar RFRA from being used to:

Undermine nondiscrimination laws

e The U.S. Court of Appeals for the Fifth Circuit ruled that for-profit businesses can use
RFRA to discriminate against LGBTQ employees and applicants—in violation of Title VII
of the Civil Rights Act of 1964.!

e A Department of Justice Office of Legal Counsel opinion uses RFRA to permit taxpayer-
funded employment discrimination by organizations that take federal money to provide
social services.?

e |n 2020, President Trump's Department of Labor issued a requlation that asserted that
government contractors can use RFRA to discriminate in employment, against
“protected classes, other than race.”?

Deny access to healthcare
e The Supreme Court held that RFRA exempts large, for-profit, closely held corporations
from the law that would otherwise require them to provide employees with insurance
coverage for contraception.*
e A federal district court held that RFRA exempts for-profit corporations from a
requirement to provide insurance coverage for PrEP, an HIV prevention medication.®

Evade child labor laws
A witness successfully invoked RFRA to avoid testifying in a federal child labor case.®



Thwart laws that protect workers’ rights
Religiously affiliated institutions have argued that they may use the RFRA standard to justify
paying women less because they are not heads of households.’

Refuse to provide government-funded services under a contract or grant

In 2019 and 2020, President Trump's Department of Health and Human Services used RFRA to
exempt federally funded foster care agencies in South Carolina, Michigan, and Texas from
federal nondiscrimination requirements.® In South Carolina, for example, one agency took
nearly a million dollars in government funding to find homes for children in the state’s care—
while turning away Catholic, Jewish, and LGBTQ families who wanted to provide the children
loving homes.

Refuse to perform duties as a government employee
Legal advocacy organizations advised government employees that, under state RFRAs,
government employees do not have to provide services equally to all who seek them.®

RFRA and Race Discrimination

Courts have made clear that RFRA cannot be used to undermine laws that bar race
discrimination, but the misuse of RFRA may still disproportionately harm people of color. For
example, religious exemptions to LGBTQ employment protections likely will have a significant
impact on people of color: One-third of LGBTQ employees of color already report facing
discrimination in the workplace because of their sexual orientation or gender identity.”
Furthermore, of LGBTQ employees who have experienced workplace discrimination or
harassment, 63.5% of LGBTQ employees of color reported that “religion was a motivating
factor.”" Because people of color are overrepresented in the population in poverty, the use of
RFRA to discriminate against beneficiaries of social service programs will disproportionately
affect them. And the use of RFRA to undermine access to healthcare will exacerbate existing
racial and ethnic health disparities: for example, Black people and American Indian/Alaska
Native (AIAN) are already “more likely to die from treatable conditions; more likely to die
during or after pregnancy and to suffer serious pregnancy-related complications; and more
likely to lose children in infancy."®

Broad Support
More than 100 faith, LGBTQ, civil rights, reproductive rights, health, and labor groups have
supported the Do No Harm Act, including organizations that supported RFRA's passage.

Status of the Do No Harm Act

The Do No Harm Act was introduced by Representatives Bobby Scott (D-VA), Steve Cohen (D-
TN), Jamie Raskin (D-MD), and Mary Gay Scanlon (D-PA), and Senator Cory Booker (D-NJ) on
April 19, 2023. Currently, there are 126 cosponsors in the House and 29 in the Senate. In the
117th Congress, the bill had 206 cosponsors in the House and 35 cosponsors in the Senate.
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