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INTRODUCTION 

The School asks the Court to take the extraordinary step of en banc 

review while ignoring the central holding that it wants overturned. The 

panel declined to create an entirely new category of collateral-order appeals 

for routine denials of summary judgment when material facts remain in 

dispute. Instead, it faithfully followed strict admonitions from the Supreme 

Court that the collateral-order doctrine should remain narrow and 

ultimately concluded that the School failed to justify its sweeping demand 

for a new category of interlocutory appeals as of right. 

The panel also adhered to the Supreme Court’s directives about the 

ministerial exception. As with almost all other affirmative defenses, there 

“is nothing that would preclude [an employer] from appealing” a ruling 

under the ministerial exception at the end of the case, “when the decision is 

actually final.” Gordon Coll. v. DeWeese-Boyd, 142 S. Ct. 952, 955 (2022) 

(Alito, J., statement respecting denial of certiorari). 

Instead of dealing with this raft of law—or even bothering to 

acknowledge it—the School misrepresents the record, the panel’s opinion, 

and the state of the law, all in the service of drumming up conflicts. None 

are real, let alone sufficient to warrant en banc review.  
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STATEMENT 

As it did before the panel, the School resolves disputes of fact and draws 

all inferences in its own favor. See Resp.Br.39-48. What follows is but a 

small taste of the material factual disputes that the district court found to 

preclude summary judgment. See generally Resp.Br.4-10; App. I 277-82, 84-

85. 

1. As a high-school-science teacher at Faith Christian Academy, Gregory 

Tucker primarily taught biology, chemistry, and physics. App. I 206 ¶ 6. He 

also occasionally taught “Leadership,” which covered leadership principles 

from a general Christian perspective, and “Worldview and Apologetics,” 

which was a comparative-religions course. Id. at 206 ¶ 7. None of these 

classes involved teaching the Bible or specific theology. Id. at 206 ¶¶ 6-8. 

The School required Tucker to avoid preferring one Christian belief system 

over any other. Id. at 206 ¶ 7. Tucker was instructed that if students came 

to him with theological questions, he should tell them to talk to their 

parents or pastors. Id. at 208 ¶¶ 15-16. And when Tucker asked, the School 

expressly stated that he “was not a minister.” Id. at 210 ¶ 29. 

In 2014, Tucker also took on the role of “Director of Student Life.” Id. at 

205, ¶ 2; 208, ¶ 19. He arranged community-service and mentoring 

opportunities, answered parents’ questions about their children’s progress, 

and addressed discipline issues. Id. at 209 ¶ 23. He also organized “chapel” 
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meetings: the School’s label for all-school announcements, homecoming 

rallies, student-council election speeches, and student assemblies. Id. at 210 

¶ 26. Although labeled “chapel” meetings, they often had little to do with 

religion. Id.; App. II 377:5-13.  

Tucker observed and was subject to abhorrent, persistent racism at the 

School: Students called Black classmates “n**ger” and “slave,” “mock-

execut[ed] minority students,” and wore KKK robes at a school event. App. 

I 32-33 ¶¶ 48-55.  

With support from administrators, App. II 378:15-17, 379:14-17, Tucker 

organized an educational symposium in January 2018 to address the 

School’s racially hostile environment, App. I 34 ¶ 67; App. II 378:20-25, 379: 

1-6. Although the superintendent and principal initially praised Tucker for 

the event, App. I 35 ¶¶ 72-74, the administration changed its tune after 

parents of students who had engaged in extreme racist incidents 

complained about their children’s exposure to anti-racism messages, App. I 

26 ¶ 3, 36 ¶¶ 76-77, 37 ¶¶ 85-86. Six weeks later, the School fired Tucker. 

App. II 398:16-25; App. I 42 ¶ 116. The superintendent acknowledged that 

it did so for fear of losing tuition payments from the complaining parents. 

App. I 42 ¶¶ 117. 

2. Tucker sued and the School moved to dismiss, raising the ministerial 

exception. Id. at 83. The district court converted that motion to a motion for 
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summary judgment, allowed limited discovery on the ministerial exception, 

and ultimately denied summary judgment because there were disputes of 

material fact regarding the exception’s core consideration—Tucker’s actual 

job responsibilities. Id. at 6, 284; Supp. App. 12-13, 15. On a motion to 

reconsider, the School improperly raised a new defense—the church-

autonomy doctrine—which the district court rejected in that procedural 

posture. App. II 516. The School appealed both decisions. 

3. The panel held that it lacked jurisdiction to hear the interlocutory 

appeal, Op.50, correctly concluding that because the School seeks to create 

an entirely new category of collateral-order appeals, it must satisfy the high 

bar of Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949). 

Applying the three Cohen factors, the panel concluded that whether Tucker 

was a minister is reviewable on appeal after final judgment. Op.27. And 

because the district court found that material factual disputes precluded 

summary judgment, the issue was not conclusively determined. Op.48-49. 

Finally, because the church-autonomy argument had never been properly 

raised, it could not be interlocutorily appealed. Op.17-19. 

ARGUMENT 

Rehearing en banc is a “disfavored,” “extraordinary procedure,” and 

should generally be granted only when a panel decision “conflicts with a 

decision of the United States Supreme Court or of this court” or involves an 
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“issue of exceptional public importance.” 10th Cir. R. 35.1(A). None of that 

is true here. 

I. The panel decision is consistent with controlling precedent on 

the collateral-order doctrine. 

The panel’s refusal to expand the collateral-order doctrine to an entirely 

new category of cases was unremarkable. Because the requirements for 

collateral-order appeals are “stringent” and apply to only a “small class” of 

orders that must be kept “narrow and selective in its membership,” Will v. 

Hallock, 546 U.S. 345, 350 (2006), the doctrine should be expanded through 

rulemaking, not individual cases, McClendon v. City of Albuquerque, 630 

F.3d 1288, 1296 n.2 (10th Cir. 2011) (Gorsuch, J.). And denials of summary 

judgment based on disputes of material fact are generally not subject to 

collateral-order review even for issues that are otherwise reviewable 

interlocutorily. See, e.g., Johnson v. Jones, 515 U.S. 304, 307, 309 (1995); 

Ralston v. Cannon, 884 F.3d 1060, 1066 (10th Cir. 2018). 

Against that background, the panel explained that the collateral-order 

doctrine does not apply to denials of summary judgment on ministerial-

exception defenses based on disputes of material fact. Op.10. For the 

doctrine to apply, the category of orders “must [1] conclusively determine 

the disputed question, [2] resolve an important issue completely separate 

from the merits of the action, and [3] be effectively unreviewable on appeal 
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from a final judgment.” Op.21 (quoting Coopers & Lybrand v. Livesay, 437 

U.S. 463, 468 (1978)). The category of orders at issue here fails the first and 

third requirements. Op.27, 48-49; see also Resp.Br.23, 27-32.  

The School does not explain where the Court erred in applying the 

collateral-order doctrine. Neither does it distinguish, or even acknowledge, 

the long line of cases explaining that the collateral-order doctrine does not 

apply to litigation between private parties absent an express statutory or 

constitutional guarantee to be free from litigation. See Resp.Br.28-32. 

Nor does the School address the Supreme Court’s statements supporting 

the panel’s decision. In Our Lady of Guadalupe School v. Morrissey-Berru, 

for example, the Court recognized that when there are disputes of material 

fact, remand for trial is proper. 140 S. Ct. 2049, 2056 n.1 (2020). And just 

this term, the Supreme Court denied review of an order that an employee 

was not a minister. DeWeese-Boyd, 142 S. Ct. at 952. In a statement 

respecting the denial, Justice Alito, joined by Justices Thomas, Kavanaugh, 

and Barrett, explained that if a plaintiff “prevails in the trial court, there is 

nothing that would preclude [an employer] from appealing at that time, . . . 

when the decision is actually final.” Id. at 955 (statement of Alito, J.). If a 

conclusive ruling that an employee is not a minister can wait for a final 

decision before appellate review—as in DeWeese-Boyd—it’s hard to see how 

that is not so here, when the district court did not decide the issue at all. 

Appellate Case: 20-1230     Document: 010110708241     Date Filed: 07/08/2022     Page: 12 



 

 

7 

Instead of explaining how the panel read all these cases incorrectly, the 

School misstates the facts to argue that the district court got this case 

wrong. But the collateral-order doctrine applies to entire categories of 

orders, not just a specific order in an individual case. Digital Equip. Corp. 

v. Desktop Direct, 511 U.S. 863, 868 (1994); Op.24. By asking the Court to 

apply the doctrine here, the School asks this Court to conclude that in every 

ministerial-exception case, there is a right to an immediate appeal. But 

when immediate appeal is desired in an individual case, writs of mandamus 

and Section 1292(b) certification are the appropriate vehicles. See Mohawk 

Indus. v. Carpenter, 558 U.S. 100, 106 (2009). And this Court has held that 

“availability of” these alternatives “counsels strongly against permitting 

immediate collateral order review of all discovery orders adverse to a 

claimed First Amendment privilege.” In re Motor Fuel Temperature Sales 

Pracs. Litig., 641 F.3d 470, 484 (10th Cir. 2011). Contrary to the School’s 

assertion that the panel foreclosed all interlocutory appeals of denials of 

summary judgment on the ministerial exception, the panel did not bar 

defendants from seeking an appeal using either of these permissible 

procedural tools. Op.10 n.3. Rather, the School simply chose not to.  

II. The conflicts are imagined. 

Instead of dealing with the panel’s holding, the School cherry-picks from 

the opinion and misstates the law to concoct fictional splits based on 
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superseded or inapplicable caselaw on the ministerial exception and 

irrelevant, non-ministerial-exception decisions. En banc review to resolve 

faux conflicts—especially when based on a contrived telling of the facts—

would be an exceedingly poor use of judicial resources.  

A. The School’s ministerial-exception cases are superseded 

or irrelevant. 

As the panel recognized (at 6), the ministerial exception is a fact-bound 

determination that serves as a defense to liability, not a bar to litigation. 

Morrissey-Berru, 140 S. Ct. at 2066-67; Hosanna-Tabor Evangelical 

Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 190-94 (2012). The School’s 

insistence otherwise contravenes the Supreme Court directives and finds no 

support in the School’s cited cases. 

First, whether an employee “performed vital religious duties,” 

Morrissey-Berru, 140 S. Ct. at 2066, turns on “all the circumstances of [the 

employee’s] employment,” Hosanna-Tabor, 565 U.S. at 190, as shown by 

“record evidence,” Morrissey-Berru, 140 S. Ct. at 2066. In other words, the 

ministerial exception “requires a fact-intensive inquiry into the specific 

circumstances of a given case.” Op.13 (citing Morrissey-Berru, 140 S. Ct. at 

2067). And as always, when material facts are in dispute, summary 

judgment is inappropriate. Sally Beauty Co. v. Beautyco, Inc., 304 F.3d 964, 

971-72, 976 (10th Cir. 2002); see also Resp.Br.23 n.6.  
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Second, the ministerial exception does not shield a defendant from 

litigation. It is “not a jurisdictional bar,” but rather, “an affirmative defense 

to an otherwise cognizable claim[,] . . . because the issue presented by the 

exception is ‘whether the allegations the plaintiff makes entitle him to 

relief,’ not whether the court has ‘power to hear [the] case.” Hosanna-Tabor, 

565 U.S. at 195 n.4 (quoting Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 

247, 254 (2010)). The ministerial exception prohibits courts from 

“[r]equiring a church to accept or retain an unwanted minister, or punishing 

a church for failing to do so.” Hosanna-Tabor, 565 U.S. at 188. It does so by 

providing religious employers a defense in court, not an immunity from suit. 

That aligns with long-standing precedent (ignored by the School) that the 

Religion Clauses do not guarantee a right to avoid litigation. See Ohio Civ. 

Rts. Comm’n v. Dayton Christian Schs., 477 U.S. 619, 629 (1986). 

If any doubt remained, DeWeese-Boyd answers it: If the ministerial 

exception were a bar to litigation, as the petitioner (a religious college) 

argued, there would have been no logic to the conclusion of four Justices 

that interlocutory Supreme Court review was unwarranted because the 

petitioner could seek review “when the decision is actually final.” DeWeese-

Boyd, 142 S. Ct. at 955 (statement of Alito, J.). 

Consistent with this guidance, the panel did not, as the School alleges, 

categorically send every ministerial-exception question to the jury. Nor did 
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it preclude courts from deciding ministerial-exception issues as a matter of 

law at the motion-to-dismiss stage, or on summary judgment if there are no 

disputed facts. Instead, because the core facts are in dispute, the panel 

appropriately allowed the case to proceed and left factfinding to the trial 

court. Op.45, 50. The panel’s decision was likewise consistent with the 

Supreme Court’s explanation that the ministerial exception protects 

against liability only: Although religious employers “are protected by the 

First Amendment,” they are “not excused from complying with generally 

applicable government regulations or from being haled into court.” Op.35. 

The panel decision also aligns with this Court’s ruling in Skrzypczak v. 

Roman Catholic Diocese of Tulsa, 611 F.3d 1238, 1245 (10th Cir. 2010). 

There, this Court held that “a church employment decision ‘may be subject 

to Title VII scrutiny,’” id. (quoting Bryce v. Episcopal Church in the Diocese 

of Colo., 289 F.3d 648, 657 (10th Cir. 2002)), and then went on to determine 

that the director of the Department of Religious Formation for a Catholic 

Diocese could not win on her claims because she was undeniably a minister, 

id. at 1242. Because the School here did not show that Tucker was a 

minister, and Tucker did provide the exact sort of evidence lacking in 

Skrzypczak, it accords with the panel’s decision. Op.16. 

Ignoring the extensive caselaw consistent with the panel decision, the 

School describes an imaginary conflict by citing to ten cases decided before 
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Hosanna-Tabor. In light of the Supreme Court’s directives, these decisions 

cannot support a conflict with the panel’s ruling. The School’s two cases 

suggesting that the ministerial-exception question is a pure question of law 

are no longer persuasive given the Supreme Court’s holdings that the 

analysis is fact-intensive.1 And to the extent that any of the School’s other 

pre-Hosanna-Tabor cases treated the ministerial exception as a bar to 

litigation, they are superseded by the Supreme Court’s conclusion that the 

ministerial exception is an affirmative defense and does not affect “whether 

the court has ‘power to hear [the] case.’” Hosanna-Tabor, 565 U.S. at 195 

n.4 (quoting Morrison, 561 U.S. at 254).2 Indeed, in a 2018 decision that the 

School pretends doesn’t exist, the Connecticut Supreme Court specifically 

explained that its earlier decision in Dayner, on which the School relies, 

“was short-lived in light of the United States Supreme Court’s holding in 

Hosanna-Tabor that the exception operates as an affirmative defense to an 

 

1 See Starkman v. Evans, 198 F.3d 173 (5th Cir. 1999); Heard v. Johnson, 

810 A.2d 871 (D.C. 2002). 

2 See Rayburn v. Gen. Conf. of Seventh-Day Adventists, 772 F.2d 1164 (4th 

Cir. 1985); Natal v. Christian & Missionary All., 878 F.2d 1575 (1st Cir. 

1989); United Methodist Church v. White, 571 A.2d 790 (D.C. 1990); Scharon 

v. St. Luke’s Episcopal Presbyterian Hosps., 929 F.2d 360 (8th Cir. 1991); 

EEOC v. Cath. Univ. of Am., 83 F.3d 455 (D.C. Cir. 1996); Combs v. Cent. 

Tex. Conf. of United Methodist Church, 173 F.3d 343 (5th Cir. 1999); Tomic 

v. Cath. Diocese of Peoria, 442 F.3d 1036 (7th Cir. 2006); Dayner v. 

Archdiocese of Hartford, 23 A.3d 1192 (Conn. 2011). 
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otherwise cognizable employment discrimination claim rather than a 

jurisdictional bar.” Trinity Christian Sch. v. Comm’n on Hum. Rts. & 

Opportunities, 189 A.3d 79, 82 n.4 (Conn. 2018).  

As for the School’s remaining cases, they are irrelevant and do not 

support the conflicts the School asserts.3 

Conlon v. InterVarsity Christian Fellowship was on a 12(b)(6) motion, so 

all the facts alleged by the plaintiff were taken as true, 777 F.3d 829, 833 

(6th Cir. 2015); and the legal question could be answered conclusively on 

the allegations in the complaint, id. at 835. Having decided that the 

ministerial exception applied, the Sixth Circuit concluded that a defendant 

cannot waive the defense because, under Hosanna-Tabor, courts cannot 

require churches to retain unwanted ministers. Id. at 836; see also Lee v. 

Sixth Mount Zion Baptist Church, 903 F.3d 113, 118 n.4 (3d Cir. 2018). 

Here, the panel explicitly did not address whether the exception may be 

waived. See Op.14, 40-41. More importantly, while continuing the case was 

fruitless in Conlon because any ultimate judicial remedy would be 

unenforceable, here, the factfinder may still find that Tucker was not a 

 

3 The School also cites the EEOC Compliance Manual on Religious 

Discrimination. Pet.12 n.3. Even if the EEOC’s guidance that the 

ministerial exception must be “resolved at the earliest possible stage” were 

controlling, it doesn’t conflict with the panel’s ruling. Dispute of material 

facts makes it impossible for a court to resolve the ministerial-exception 

question. 
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minister and is entitled to relief. The School cannot avoid that possibility—

and circumvent litigation entirely—by raising the ministerial-exception 

defense without satisfying its evidentiary burden.  

In Demkovich v. St. Andrew the Apostle Parish, the question was 

whether the ministerial exception could serve as a defense to a type of legal 

claim, not whether the exception applied to the plaintiff. 3 F.4th 968, 980 

(7th Cir. 2021) (en banc). And in Grussgott v. Milwaukee Jewish Day Sch., 

the court explicitly stated that the question “whether Grussgott’s role as a 

Hebrew teacher can properly be considered ministerial is subject to a fact-

intensive analysis. And usually such questions are left for the jury.” 882 

F.3d 655, 657 (7th Cir. 2018). No jury was needed there, however, because 

it was undisputed that the teacher played an “integral role in teaching her 

students about Judaism.” Id. Unlike here, no material factual questions 

remained unanswered. Id. at 662. 

B. The School’s non-ministerial-exception cases are 

inapplicable. 

Left with no split on the ministerial exception, the School turns to 

opinions unrelated to the only issue the panel decided. 

The School relies heavily on loosely described “Religion Clauses 

defenses,” Pet.15, without acknowledging that cases like McCarthy v. 

Fuller, 714 F.3d 971 (7th Cir. 2013), and Whole Woman’s Health v. Smith, 
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896 F.3d 362, 367-69 (5th Cir. 2018), came under the church-autonomy 

doctrine.4 As it did before the panel, the School refuses to fess up to the fact 

that it asserted the church-autonomy defense for the first time solely in a 

motion for reconsideration, so it can’t be an issue in this appeal. See Op.18. 

And because the church-autonomy doctrine involves a different defense, 

with a different legal standard, the church-autonomy cases cannot conflict 

with the panel decision, which expressly did not consider the doctrine. See 

Op.12.5 

Similarly, the School relies on Fort Wayne Books v. Indiana, 489 U.S. 46 

(1989), a free-speech case, and broadly asserts that “the Supreme Court has 

‘often’ permitted interlocutory appeals to determine ‘the proper scope of 

First Amendment protections’ that would face irreparable harm through 

trial,” Pet.14-15 (quoting Fort Wayne Books, 489 U.S. at 55). But again, the 

Free Speech Clause is not the ministerial exception. And when the Supreme 

Court was presented with a nonfinal order denying summary judgment on 

the ministerial exception, it denied certiorari, with four Justices 

 

4 Nor does the School acknowledge that its broad reading of McCarthy was 

later rejected by the Seventh Circuit. See Herx v. Diocese of Fort Wayne–S. 

Bend, 772 F.3d 1085, 1090 (7th Cir. 2014). 

5 Bryce, 289 F.3d at 655-57; Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 

1261-62 (10th Cir. 2008); McCarthy, 714 F.3d at 976; see also Whole 

Woman’s Health, 896 F.3d at 364, 367-69 (allowing immediate appeal by a 

nonparty on church-autonomy grounds, not the ministerial exception). 
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emphasizing “the preliminary posture of the litigation” as the basis for the 

denial. See DeWeese-Boyd, 142 S. Ct. at 952 (statement of Alito, J.).  

Likewise, this Court has long rejected expansive application of the 

collateral-order doctrine premised on vague references to the First 

Amendment. See, e.g., United States v. Wampler, 624 F.3d 1330, 1340 (10th 

Cir. 2010) (denial of motion to dismiss contending that defendant was 

prosecuted in response to exercise of First Amendment right of access to the 

courts held not to be appealable collateral order). 

Finally, contrary to the School’s description, the Supreme Court did not 

rule in Roman Catholic Archdiocese of San Juan v. Feliciano, 140 S. Ct. 696 

(2020), that the collateral-order doctrine gave it appellate jurisdiction over 

orders addressing church autonomy. In fact, the Court did not address its 

jurisdiction at all; nor did it address any religion defense. Instead, it granted 

certiorari, vacated, and remanded for a different reason entirely—a 

jurisdictional defect resulting from the petitioners’ efforts to remove the 

case to federal bankruptcy court. Id. at 699-700. There is no conflict to be 

found here.6 

 

6 The School also cites to several state-court opinions, but state courts are 

not subject to 28 U.S.C. § 1291 or Supreme Court precedent on final orders, 

so their own appealability rules and practices are utterly irrelevant.  
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C. The ministerial exception is not like qualified immunity. 

Finally, the School continues to analogize to qualified immunity. The 

comparison is inapt and there is no split on the issue. Qualified immunity 

ensures that the government can perform its public functions, without 

having its employees deterred from doing their jobs by fear of being sued in 

their personal capacities. Mitchell v. Forsyth, 472 U.S. 511, 526 (1985). It is 

a “benefit typically only reserved for government officials.” Op.33 (quoting 

Gen. Stell Domestic Sales, LLC v. Chumley, 840 F.3d 1178, 1182 (10th Cir. 

2016)). The ministerial exception, on the other hand, applies solely to 

private employers and in no way implicates the orderly functioning of 

government. See Hosanna-Tabor, 565 U.S. at 188. Whereas an erroneous 

ruling on qualified immunity subjects the government—and therefore, the 

public—to the very harm that the immunity seeks to avoid, see Digital 

Equip., 511 U.S. at 874 n.4, an erroneous ruling on the ministerial exception 

can be reversed following final judgment. Because these cases generally 

involve damages awards, an employer would not likely be required to 

reinstate the employee—and, at any rate, the damages or reinstatement 

award would arise at final judgment, at which point the employer would be 

free to appeal. See Op.11, 28 nn.11-12. The School does not cite any cases 

that conflict with the panel’s decision on that score; nor have we found any. 
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A few words, taken out of context, that compare the ministerial 

exception and qualified immunity cannot justify expansion of the collateral-

order doctrine in light of the Supreme Court’s repeated admonitions to the 

contrary. But even if the ministerial exception were like qualified immunity, 

there would still be no jurisdiction here, because even in qualified-immunity 

cases the courts of appeals lack jurisdiction to review summary-judgment 

denials “based on the determination that there were genuinely disputed 

issues of material fact that remain to be resolved.” Op.23 (citing Johnson, 

515 U.S. at 317). That should resolve the matter.  

CONCLUSION 

The School ignores the panel’s principal holding and the considerable 

precedent supporting it. Instead, the School dreams up conflicts by pitting 

out-of-context statements by the panel against equally-out-of-context 

statements by other courts. None of that justifies rehearing en banc. The 

petition should be denied. 
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