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INTRODUCTION 

This appeal poses a simple question: Can a court force plaintiffs who 

have unequivocally and unconditionally moved for voluntary dismissal with 

prejudice to continue litigating a case against their will? An unbroken line of 

circuit precedent answers that question no. 

Nearly six decades ago, this Court held in Smoot v. Fox, 340 F.2d 301 

(6th Cir. 1964), that it is an abuse of discretion for a district court to deny a 

plaintiff’s motion for voluntary dismissal with prejudice. That holding follows 

from the fact that dismissal with prejudice is a decision on the merits for the 

defendants and gives them the full relief to which they are entitled: “Dismissal 

of an action with prejudice is a complete adjudication of the issues presented 

by the pleadings and is a bar to a further action between the parties. An 

adjudication in favor of the defendants, by court or jury, can rise no higher 

than this.” Id. at 302. This Court and the district courts within this circuit have 

applied Smoot without deviation or exception for 58 years.  

Defendant-appellant Sunrise Children’s Services seeks to upend that 

precedent. It asks this Court to force Plaintiffs—three Kentucky taxpayers—

to continue litigating an Establishment Clause claim against the Kentucky 

officials who are responsible for overseeing Kentucky’s child-welfare system, 

Case: 21-5857     Document: 39     Filed: 03/10/2022     Page: 7



2 

despite the fact that these parties have entered into a private settlement 

agreement that completely resolves their dispute.  

This Court should reject that request for numerous reasons, the 

simplest being that it is squarely foreclosed by Smoot. Plaintiffs moved for 

voluntary dismissal of their lawsuit with prejudice and without any conditions. 

They did not seek to have their private settlement agreement entered by the 

district court as a consent decree or incorporated into the judgment; they did 

not seek to have the district court maintain jurisdiction in any way; they did 

not condition dismissal on any conduct by any party or any court. Under 

Smoot, the district court had no choice but to grant the motion—it would have 

been an abuse of discretion had it not. 

Struggling under the weight of precedent, Sunrise has filled its brief 

with vague references to the “prejudice” it claims it will suffer if Plaintiffs are 

allowed to dismiss their case with prejudice. But the purported prejudice it 

identifies is nonsensical. Sunrise complains that this litigation has been going 

on for too long and that it has incurred attorney’s fees, but it cannot explain 

how forcing Plaintiffs to continue litigating would solve (rather than 

exacerbate) these problems. Sunrise claims that the district court should have 

decided its summary-judgment motion first, but it cannot explain why the 
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court should have expended substantial judicial resources to decide that 

lengthy and complex motion when voluntary dismissal with prejudice affords 

Sunrise equivalent relief. Sunrise complains that dismissal here is not actually 

“with prejudice” because new plaintiffs could file a new suit based on post-

dismissal conduct. But that reasoning not only is wrong but also has already 

been rejected by this Court. At the end of the day, what Sunrise seems to want 

is a published judicial opinion expressly approving of its conduct. But that is 

simply not the business of the federal courts—especially not in a case that no 

longer presents a live controversy. This Court should reject Sunrise’s last-

ditch effort to wring an advisory opinion out of this moot case. 

The rest of Sunrise’s brief is devoted to arguments why the district court 

should have reviewed the terms of Plaintiffs’ private settlement agreement 

with the state officials. Those arguments all fail for the same reason: federal 

courts cannot exercise freewheeling jurisdiction over private agreements that 

are not incorporated into a federal judgment or subject to judicial enforcement 

in federal court. And even if the Court could consider Sunrise’s complaints 

about the settlement, they are meritless because they are all based on the 

same fundamental miscomprehension that the settlement is inconsistent with 

Kentucky’s regulatory process, when, in fact, it simply obligates the state 
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officials to engage in the regulatory process. Sunrise is free to participate in 

this process, and the settlement provisions at issue will not be implemented 

unless and until conforming regulations are lawfully enacted. The settlement 

is therefore entirely consistent with Kentucky law and this Court’s prior 

decisions. 

It is long past time for this litigation to be brought to an end. The district 

court was right to dismiss this case with prejudice rather than force unwilling 

plaintiffs to litigate moot claims against state officials at taxpayer expense. 

The Court should affirm the judgment below. 

STATEMENT OF THE ISSUES 

The issue presented is whether the district court properly granted 

Plaintiffs’ motion for voluntary dismissal with prejudice, where this Court’s 

precedent holds that it would have been an abuse of discretion to deny the 

motion. 
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RELEVANT LEGAL PROVISIONS 

Rule 41 of the Federal Rules of Civil Procedure provides in relevant 

part: 

(a) VOLUNTARY DISMISSAL. 

(1) By the Plaintiff. 

(A) Without a Court Order. Subject to Rules 23(e), 
23.1(c), 23.2, and 66 and any applicable federal statute, the 
plaintiff may dismiss an action without a court order by 
filing: 

(i) a notice of dismissal before the opposing 
party serves either an answer or a motion for 
summary judgment; or 

(ii) a stipulation of dismissal signed by all parties 
who have appeared. 

(B) Effect. Unless the notice or stipulation states 
otherwise, the dismissal is without prejudice. But if the 
plaintiff previously dismissed any federal- or state-court 
action based on or including the same claim, a notice of 
dismissal operates as an adjudication on the merits. 

(2) By Court Order; Effect. Except as provided in Rule 
41(a)(1), an action may be dismissed at the plaintiff’s request only 
by court order, on terms that the court considers proper. If a 
defendant has pleaded a counterclaim before being served with 
the plaintiff’s motion to dismiss, the action may be dismissed over 
the defendant’s objection only if the counterclaim can remain 
pending for independent adjudication. Unless the order states 
otherwise, a dismissal under this paragraph (2) is without 
prejudice. 
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STATEMENT OF THE CASE 

A. Early Proceedings 

Plaintiffs-appellees Alicia M. Pedreira, Johanna W.H. Van Wijk-Bos, 

and Elwood Sturtevant are three Kentucky taxpayers.1 Defendant-appellant 

Sunrise Children’s Services—formerly known as “Kentucky Baptist Homes 

for Children”—is a private, religiously affiliated organization that contracts 

with the Commonwealth of Kentucky to provide services for children in the 

Commonwealth’s custody. Sunrise operates residential facilities for children 

and facilitates foster-care placements. Since 2000, Sunrise has received more 

than $100 million in state funds. See Pedreira v. Kentucky Baptist Homes for 

Children (“Pedreira I”), 579 F.3d 722, 725 (6th Cir. 2009). 

Plaintiffs commenced this action in 2000, asserting that (1) defendants-

appellees—Kentucky officials2 responsible for overseeing Kentucky’s child-

welfare system—violated the First Amendment’s Establishment Clause by 

funding Sunrise, and (2) Sunrise discriminated against actual and potential 

 
1  The lawsuit originally included a fourth plaintiff, Paul Simmons, who 
recently passed away. 
2  Those officials are the Secretary for Health and Family Services and the 
Secretary for Justice and Public Safety (together, the “Commonwealth 
Defendants”), offices currently held by Eric Friedlander and Kerry B. 
Harvey, respectively. 
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employees on the basis of religion in violation of the Kentucky Civil Rights Act 

and Title VII of the Civil Rights Act of 1964. See Compl. (R. 543-1, Page ID 

6169-88). In 2001, the district court dismissed the employment-discrimination 

claims, which were the only claims pleaded against Sunrise. See Order (R. 132, 

Page ID 26-27).  

Sunrise moved in 2002 for judgment on the pleadings with respect to the 

remaining claim—the Establishment Clause claim—which was pleaded solely 

against the Commonwealth Defendants. While that motion purported to be 

based on standing, Sunrise mainly argued that Plaintiffs’ Establishment 

Clause claim failed on the merits and relied extensively on evidence outside 

the complaint for support. See Br. in Supp. of Def. KBHC’s Mot. for J. on 

Pleadings at 3, 6, 16-27 (R. 660-1, Page ID 7766, 7769, 7779-90). 

Notwithstanding the procedural posture, the district court ordered Plaintiffs 

to file record citations, documents, and affidavits to substantiate their claims 

and show that their allegations were not “mere rhetoric.” Order at 3 (R. 660-

3, Page ID 7800); see also Order at 3 (R. 660-2, 7796).  

In response, Plaintiffs filed, in the words of the district court, “numerous 

exhibits” that demonstrated a “sufficient” “evidentiary basis” for Plaintiffs’ 

Establishment Clause claim. Order at 3 (R. 660-3, Page ID 7800). On that 
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basis, the district court denied Sunrise’s motion for judgment on the pleadings. 

Id. Subsequently, in denying a motion by Sunrise for reconsideration of a 

denial of a request to certify that order for interlocutory appeal, the district 

court concluded that “evidence has been offered to support the allegation that 

a financial interest of the taxpayers exists that is allegedly injured . . . by how 

[Sunrise] spends its grant” and that “[w]e have concluded as a factual matter 

that enough has been shown to ground the claim” of “actual diversion of 

government funds” for religious uses. Mem. Op. & Order at 2-3 (R. 131, 

Page ID 23-24). 

The parties continued litigating Plaintiffs’ Establishment Clause claim 

for five years, during which Sunrise opposed Plaintiffs’ requests for discovery 

at every turn. As the magistrate judge found, Sunrise “adopted a litigation 

strategy of minimizing disclosures and maximizing objections, and of carefully 

conceived delay . . . . [Sunrise] has consistently resisted disclosing virtually any 

information in discovery.” Order at 1-2 (R. 302, Page ID 2296-97). Accordingly, 

in March 2008, the magistrate judge ordered that “Defendants shall fully, 

fairly, and completely . . . respond to all outstanding discovery requests.” Id. 

at 3 (Page ID 2298). The magistrate judge also rejected Sunrise’s attempt to 

limit deposition discovery, ordering that each side could take up to 30 fact-
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witness depositions, plus potentially continued 30(b)(6) depositions of 

Defendants based on additional financial information that was to be produced. 

Id. at 4 (Page ID 2299). Plaintiffs had taken only ten depositions at that point. 

On March 31, 2008—shortly after the magistrate judge chastised 

Sunrise for its dilatory tactics and ordered it to comply fully with all 

outstanding discovery requests—the district court reversed course and 

dismissed Plaintiffs’ Establishment Clause claim on standing grounds. Order 

(R. 309, Page ID 2361). At the time, four months of fact discovery remained to 

be completed, as well as all of expert discovery. See Order at 4 (R. 302, Page ID 

2299). 

On August 31, 2009, this Court unanimously affirmed the dismissal of 

the employment-discrimination claims, but held that Plaintiffs have standing 

as state taxpayers, reversed the dismissal of Plaintiffs’ Establishment Clause 

claim, and remanded the case for further proceedings. Pedreira I, 579 F.3d at 

725, 733. 

B. Sunrise’s Premature Summary-Judgment Motion 

After this Court reversed the district court’s standing decision, the case 

was remanded to the district court in mid-2011, whereupon the magistrate 

judge held a series of status conferences in an attempt to resolve various 
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outstanding disputes. See, e.g., Order (R. 382, Page ID 4043-46); Order (R. 412, 

Page ID 4184-85). 

At the same time, Plaintiffs and the Commonwealth Defendants 

progressed to serious settlement discussions. Thus, in January 2013, the 

magistrate judge stayed all discovery so that the parties could focus on 

settlement. Order (R. 497, Page ID 5260-61). The magistrate judge made clear 

that the pause on discovery could not be used to advocate for premature 

summary judgment: 

During the stay, the parties will not propound or respond to any 
discovery requests, engage in any informal discovery or investigation, 
or present any briefing to the Court (formally or informally) on any new 
or pending discovery disputes or any substantive matters whatsoever, 
including but not limited to issues pertaining to contacting former 
Sunrise residents and employees, obtaining access to former Sunrise 
residents’ case files, or inspecting any Sunrise facilities. . . .  

. . . 

No party shall, in advocating or opposing summary judgment or 
any discovery, rely in any way on any party’s agreement to this stay; for 
example, no party shall argue that by agreeing to this stay, an opposing 
party was dilatory in pursuing or opposing discovery, and neither party 
shall waive their right to argue that discovery is either material or 
immaterial to the pending summary judgment motions. 

Id. ¶¶ 3, 6 (Page ID 5260-61).  

It was in the midst of these discovery disputes and settlement 

discussions—in November 2012—that Sunrise filed its summary judgment 
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motion. See Sunrise’s Mot. for Summ. J. (R. 480, Page ID 4609-11). For nearly 

all of the time since November 2012, discovery has been on hold and the case 

has been stayed while Plaintiffs and the Commonwealth Defendants 

attempted to settle this dispute, and Plaintiffs attempted to defend the 

settlement on two appeals to the Sixth Circuit. See Bergman Decl. ¶ 3 (R. 626-

35, Page ID 7508). 

C. The 2013 Settlement Agreement 

On March 12, 2013, Plaintiffs and the Commonwealth Defendants 

agreed to and executed a settlement agreement (the “2013 Settlement 

Agreement”), which consensually resolved all claims between them. See 2013 

Settlement Agreement (R. 512-2, Page ID 5420-40). Upon execution of the 

2013 Settlement Agreement, the district court stayed the entire case. Order 

(R. 501, Page ID 5270). And in September 2013, after the settlement was 

finalized and executed, Plaintiffs moved to voluntarily dismiss this action with 

prejudice pursuant to the settlement. Mot. for Volun. Dismissal (R. 512, 

Page ID 5389-96). 

In June 2014, the district court granted Plaintiffs’ motion to voluntarily 

dismiss. Mem. Op. (R. 527, Page ID 6066-80). Sunrise appealed. And in 

October 2015, this Court held that the district court’s dismissal order 
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incorporating the settlement agreement was, in fact, a consent decree. 

Pedreira v. Sunrise Children’s Servs., Inc. (“Pedreira II”), 802 F.3d 865, 871-

72 (6th Cir. 2015). Because the district court had thought to the contrary, and 

therefore had discussed but had not considered in sufficient depth or held a 

hearing on whether the consent decree was “ ‘fair, adequate, and reasonable, 

as well as consistent with the public interest,’ ” this Court vacated the district 

court’s opinion and remanded the case to the district court to “first address 

these questions in earnest.” Id. at 872 (quoting United States v. Lexington–

Fayette Urban Cty. Gov’t, 591 F.3d 484, 489 (6th Cir. 2010)). 

The Court did not “express any opinion as to the matters discussed by 

the [district] court in its dicta concerning the decree’s fairness to Sunrise”; 

however, the Court did “flag one concern”—and only one—for the district 

court to consider on remand: whether the settlement “single[d] out Sunrise by 

name for special monitoring” and thus “subject[ed] Sunrise to unique 

reputational harm.” Id. 

D. The 2015 Amendment to the Settlement Agreement 

In November 2015, shortly after this Court’s decision, Plaintiffs and the 

Commonwealth Defendants executed an amendment to the 2013 Settlement 

Agreement (the “2015 Amendment”) for the express purpose of alleviating the 
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potential “concern” identified by this Court of “singling out” Sunrise for 

“special monitoring.” See First Am. to Settlement Agreement, Recitals B, C 

(R. 552-2, Page ID 6276). Plaintiffs and the Commonwealth Defendants 

agreed to eliminate all monitoring provisions that applied to Sunrise alone. 

Instead, the parties agreed that the Commonwealth Defendants would 

provide monitoring materials only for those childcare providers who are the 

subject of a state investigation concerning the provider’s religious practices. 

See id. § 1 (Page ID 6276-77).  

In compliance with the 2015 Amendment, Plaintiffs moved the district 

court to enter the amended settlement agreement as a consent decree and to 

dismiss the suit. Mot. for Vol. Dismissal (R. 552, Page ID 6227-53). The 

Commonwealth Defendants, now fully repudiating their obligations under the 

settlement, opposed Plaintiffs’ motion, citing “a change in administration and, 

in every respect, philosophy, following Governor Matthew G. Bevin’s election 

in November 2015.” Comm. Resp. at 1 (R. 557, Page ID 6299). Sunrise also 

opposed the motion. Sunrise Obj. (R. 560, Page ID 6309-40). 

In May 2018, the district court denied Plaintiffs’ motion to approve the 

consent decree. Order (R. 589, Page ID 6707). The district court concluded 

that Kentucky law requires enactment of new or modified administrative 
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regulations to implement the 2013 Settlement Agreement, and that the 2015 

Amendment violated Kentucky law by providing that regulatory changes were 

not required. Mem. Op. at 11-22 (R. 588, Page ID 6694-6705) (citing KRS 

§ 13A.130(1)). This Court affirmed on the same grounds. See Pedreira v. 

Sunrise Children’s Servs., Inc. (“Pedreira III”), 826 F. App’x 480, 487-95 (6th 

Cir. 2020).  

E. The 2021 Settlement Agreement 

On remand, Plaintiffs and the Commonwealth Defendants again entered 

into settlement discussions. While those negotiations were ongoing, the 

district court ordered Plaintiffs to respond to Sunrise’s decade-old summary-

judgment motion. Order (R. 614, Page ID 6846-47). Plaintiffs did so on 

January 18, 2021, submitting a lengthy opposition brief supported by 35 

exhibits containing hundreds of pages of documentary and testimonial 

evidence. See Pls.’ Opp. to Sunrise’s Mot. for Summ. J. (R. 626, Page ID 6970-

7513). In their opposition, however, Plaintiffs noted: 

Plaintiffs and the Commonwealth Defendants have reached a 
revised settlement agreement in principle and anticipate executing that 
agreement and filing a motion for voluntary dismissal with prejudice in 
the near future. That motion, when filed, will render the present 
summary-judgment motion moot. 

Id. at 1 n.1 (Page ID 6974).  
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Shortly thereafter, on January 27, 2021, Plaintiffs and the 

Commonwealth Defendants executed a new settlement agreement (“2021 

Settlement Agreement”) that cures each of the issues this Court identified in 

the prior agreements and fully disposes of Plaintiffs’ claims. See 2021 

Settlement Agreement (R. 632-2, Page ID 7647-65). Under the 2021 

Settlement Agreement, the Commonwealth Defendants have agreed to 

pursue new regulations in good faith and in accordance with the laws 

governing the Commonwealth’s rulemaking process, and the relevant 

provisions of the agreement do not take effect unless and until conforming 

regulations are adopted (see id. § 6 (Page ID 7658)), which cures the defect 

identified in this Court’s 2020 decision (see Pedreira III, 826 F. App’x at 495-

96).  

Like the 2015 agreement, the 2021 Settlement Agreement’s monitoring 

provisions apply only to agencies that are the subject of a state investigation 

concerning the agencies’ religious practices (see 2021 Settlement Agreement 

§ 3 (R. 632-2, Page ID 7656-57)), and so do not trigger the “concern” expressed 

in this Court’s 2015 decision about “singl[ing] out Sunrise by name for special 

monitoring” (see Pedreira II, 802 F.3d at 872). Further, the 2021 Settlement 

Agreement is a purely private agreement that does not call for any federal-
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court supervision: The parties did not seek to have the district court retain 

jurisdiction to enforce the 2021 Settlement Agreement’s terms; nor did they 

seek to have the district court incorporate the 2021 Settlement Agreement into 

the district court’s order of dismissal. See 2021 Settlement Agreement §§ 5, 9, 

10 (R. 632-2, Page ID 7657-58, 7660-61). Therefore, unlike with the 2013 

Settlement Agreement, there was no need for the district court to consider 

whether the 2021 Settlement Agreement was “ fair, adequate, and reasonable, 

as well as consistent with the public interest.” Pedreira II, 802 F.3d at 872 

(quoting Lexington–Fayette, 591 F.3d at 489 (6th Cir. 2010)). 

Pursuant to the terms of the 2021 Settlement Agreement, Plaintiffs and 

the Commonwealth Defendants jointly moved for voluntary dismissal of this 

lawsuit with prejudice. Pls.’ & Commonwealth Defs.’ J. Mot. for Volun. 

Dismissal with Prejudice (R. 632, Page ID 7618-26). The motion was 

unequivocal and unqualified, and it made clear that “the Parties do not seek to 

have this Court retain jurisdiction to enforce the 2021 Settlement Agreement’s 

terms; nor do the Parties seek to have the Court incorporate the settlement as 

part of the Court’s order of dismissal.” Id. at 2 (Page ID 7619).  

On September 7, 2021, the district court granted the motion on the basis 

of “[c]ontrolling precedent in this circuit.” Mem. Op. at 2 (R. 646, Page ID 
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7737). Under Smoot v. Fox, 340 F.2d 301 (6th Cir. 1964), the district court held, 

“voluntary dismissal with prejudice ‘is a complete adjudication of the issues 

presented by the pleadings and is a bar to a further action between the 

parties.’ ” Id. The court thus concluded that it had “no discretion to deny the 

motion.” Id. 

Sunrise appealed. See Not. of Appeal (R. 648, Page ID 7739). 

STANDARD OF REVIEW 

“A district court’s decisions with respect to a motion for voluntary 

dismissal under Rule 41(a)(2) are reviewed for abuse of discretion.” Bridgeport 

Music, Inc. v. Universal-MCA Music Pub., Inc., 583 F.3d 948, 953 (6th Cir. 

2009). 

SUMMARY OF ARGUMENT 

This Court’s decision in Smoot v. Fox, 340 F.2d 301 (6th Cir. 1964), 

mandates affirmance. In Smoot, this Court held that a district court must 

grant a plaintiffs’ request for voluntary dismissal with prejudice. That is 

because dismissal with prejudice functions as a decision on the merits in favor 

of the defendants and thus affords them all of the relief to which they are 

entitled. Sunrise has not identified a single decision in this circuit that has 

deviated from Smoot’s plain holding. Nor is there any reason to carve out an 
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exception for Sunrise here. Indeed, Sunrise fails to identify any prejudice 

caused by a judgment on the merits in its favor. And forcing unwilling 

Plaintiffs to litigate a case that they have settled would raise numerous 

constitutional and practical problems that this Court can avoid by simply 

applying Smoot. 

Sunrise’s specific complaints about the 2021 Settlement Agreement fall 

outside of the district court’s—and this Court’s—jurisdiction. The federal 

courts do not have independent or ancillary jurisdiction to review or 

disapprove of settlement terms that are not incorporated into a federal 

judgment. The 2021 Settlement Agreement is a purely private agreement 

between Plaintiffs and the Commonwealth Defendants. It is not incorporated 

into the judgment; the district court has no continuing jurisdiction to enforce 

it; and it will remain in force regardless of whether this Court requires 

continued litigation of Plaintiffs’ lawsuit. Accordingly, the district court 

correctly determined that the 2021 Settlement Agreement “[wa]s not properly 

before the Court for any relevant purpose.”  

And even if it were proper for the Court to consider Sunrise’s 

substantive complaints about the 2021 Settlement Agreement, they are 

meritless because they are all based on the same fundamental 
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miscomprehension—that the settlement short-circuits Kentucky’s regulatory 

process. In fact, it does the opposite. The 2021 Settlement Agreement 

obligates the Commonwealth Defendants to engage in the standard regulatory 

process—a process in which Sunrise is free to participate—and the settlement 

provisions at issue will not be implemented unless and until conforming 

regulations are lawfully enacted. Accordingly, the 2021 Settlement Agreement 

does not contradict Kentucky law requiring the Commonwealth to enact new 

regulations before it can implement certain of the settlement’s provisions. 

This Court should affirm the district court’s judgment and put an end to 

this 21-year-old case. 

ARGUMENT 

I. The District Court Properly Granted Plaintiffs’ Motion for 
Voluntary Dismissal with Prejudice. 

Under this Court’s decision in Smoot v. Fox, 340 F.2d 301 (6th Cir. 1964), 

where a plaintiff requests dismissal of an action in its entirety with prejudice, 

a court has no discretion to deny the request. Courts in this circuit have applied 

that rule without exception for nearly 60 years, and the district court properly 

applied it here: Plaintiffs unequivocally and unconditionally sought voluntary 

dismissal of their entire case with prejudice, which functions as a decision on 

the merits in favor of the defendants. The district court had no authority to 
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deny that motion, and there is no legal or factual basis to create an exception 

for Sunrise. Neither Sunrise nor anyone else will suffer any prejudice 

whatsoever from the dismissal of this case with prejudice. And courts cannot 

force an unwilling plaintiff to litigate a case that no longer presents a live 

controversy. 

A. The district court correctly held that Smoot requires 
dismissal. 

1. Smoot requires dismissal where a plaintiff moves for 
voluntary dismissal with prejudice. 

In Smoot v. Fox, this Court held that, where a plaintiff moves to 

voluntarily dismiss an action with prejudice, the district court must grant the 

motion. The case concerned a libel suit brought by Dan Smoot, a political 

pundit and broadcaster of some national renown, against the League of 

Women Voters. Smoot alleged that that the League had libeled him in “a letter 

published in a column of the Traverse City Record Eagle,” and in “a monthly 

bulletin” published by the League. 340 F.2d at 302. After the case was set for 

trial, Smoot’s counsel requested a continuance in light of an upcoming 

“extended vacation.” Id. When the district court denied the motion, Smoot’s 

counsel withdrew, and subsequent counsel filed a motion to dismiss the case 
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with prejudice, which the district court also denied. Id. Smoot then petitioned 

this Court for a writ of mandamus. Id. 

This Court stayed district-court proceedings and granted Smoot’s 

petition. To begin, the Court determined that Rule 41(a)(2)’s discretionary 

language only “contemplates the dismissal by plaintiff of an action without 

prejudice.” Id. (emphasis added). That analysis, the Court held, was confirmed 

by precedent and practice: “No case has been cited to us, nor have we found 

any, where a plaintiff, upon his own motion, was denied the right to dismiss his 

case with prejudice.” Id. Rather, questions of whether and how to prosecute a 

case are left to the plaintiff’s prerogative, not the court’s: “We know of no 

power in a trial judge to require a lawyer to submit evidence on behalf of a 

plaintiff, when he considers he has no cause of action or for any reason wishes 

to dismiss his action with prejudice, the client being agreeable.” Id. (emphasis 

added). That conclusion flows from the fact that “[d]ismissal of an action with 

prejudice is a complete adjudication of the issues presented by the pleadings 

and is a bar to a further action between the parties.” Id. And it affords the 

defendant complete relief: “An adjudication in favor of the defendants, by 

court or jury, can rise no higher than this.” Id. 

Case: 21-5857     Document: 39     Filed: 03/10/2022     Page: 27



22 

Finally, the Court explained why the extraordinary remedy of 

mandamus was warranted:  

We are loath[] to grant petitions for writs of mandamus and 
refrain from doing so where mandamus is resorted to as a substitute for 
appeal. 

In this case a two- or three-week trial is contemplated. Witnesses 
are to be subpoenaed from distant parts of the United States. Such a 
trial with an unwilling plaintiff, even if it could be enforced, would be an 
expensive luxury. Our District Courts are over-crowded with pending 
cases and the Western District of Michigan is no exception. Our district 
judges have no time to conduct useless trials. 

Id. (citations omitted). The Court therefore “grant[ed] the petition and 

order[ed] the [district court] to dismiss the actions with prejudice, subject to 

the payment of all court costs by the plaintiff.” Id. 

Smoot remains good law. “For [over] fifty years” since Smoot was 

decided, “the Sixth Circuit and district courts therein have interpreted the 

discretionary language in [Rule 41(a)(2)] to apply only where the plaintiff has 

moved to dismiss the case without prejudice.” D & M Millwork, Inc. v. Elite 

Trimworks Corp., No. 2:08-cv-101, 2010 WL 547154, at *2 (M.D. Tenn. Feb. 

10, 2010) (emphasis added). “[W]hen the plaintiff has moved to dismiss the 

Complaint with prejudice, the district court must dismiss the Complaint.” Id. 

(emphasis added). Sunrise has not identified—and Plaintiffs are not aware 

of—a single judicial opinion in this circuit that has narrowed, qualified, or 
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deviated from Smoot’s holding and denied a motion for voluntary dismissal 

with prejudice. Not one in the 58 years since Smoot was decided. Indeed, an 

unbroken line of precedent confirms Smoot’s continued validity.3  

 
3  See Burpo v. Algoma Steel Corp., 772 F.2d 905, 1985 WL 13565, at *2 n.3 
(6th Cir. 1985) (“Smoot upheld a plaintiff’s prerogative to dismiss with 
prejudice.”) (unpublished); Miami Valley Fair Hous. Ctr., Inc. v. Steiner & 
Assocs., Inc., No. 3:08-cv-150, 2012 WL 4052024, at *2 (S.D. Ohio Sept. 13, 
2012) (“Sixth Circuit case law establishes that the Court must grant a 
plaintiff’s motion pursuant to Rule 41(a)(2) to voluntarily dismiss its claims 
against a defendant with prejudice.”), report and recommendation adopted, 
2012 WL 4757875 (Oct. 4, 2012); Jernigan v. CL Bros. Trucking, Inc., No. 2:06-
cv-53, 2010 WL 2389548, at *6 (E.D. Tenn. June 8, 2010) (“[A] court has no 
discretion and must grant the motion . . . .”); York v. Ferris State Univ., 36 F. 
Supp. 2d 976, 979 (W.D. Mich. 1998) (same); Michigan Millers Mut. Ins. Co. 
v. Fidelity & Deposit Co. of Md., No. 1:09-cv-596, 2010 WL 4684006, at *1 
(W.D. Mich. Oct. 21, 2010) (“The Sixth Circuit has held that if a plaintiff moves 
for voluntary dismissal with prejudice, the district court must grant the 
request.”); Warner v. DSM Pharma Chems. N. Am., Inc., No. 1:07-CV-302, 
2009 WL 1347162, at *3 (W.D. Mich. May 13, 2009) (“It is generally considered 
to be an abuse of discretion for a court to deny a request for voluntary 
dismissal with prejudice.”), aff’d, 452 F. App’x 677 (6th Cir. 2011); Lum v. 
Mercedes Benz, USA, L.L.C., 246 F.R.D. 544, 545 (N.D. Ohio 2007) (same); 
Degussa Admixtures, Inc. v. Burnett, 471 F. Supp. 2d 848, 851 (W.D. Mich. 
2007) (same), aff’d, 277 F. App’x 530 (6th Cir. 2008); RMS Servs.-USA, Inc. v. 
Houston, No. 06-cv-15585, 2007 WL 1058922, at *1 (E.D. Mich. Apr. 4, 2007) 
(“[T]he Smoot court held that it was an abuse of discretion for the district court 
to refuse to grant the plaintiff’s motion to dismiss with prejudice.”); Bridgeport 
Music, Inc. v. London Music, U.K., 345 F. Supp. 2d 836, 841 (M.D. Tenn. 2004) 
(“[I]t is an abuse of discretion for a Court to refuse to grant such a dismissal 
with prejudice . . . .”), aff’d, 226 F. App’x 491 (6th Cir. 2007); United States v. 
Estate of Rogers, No. 1:97-cv-461, 2003 WL 21212749, at *1 (E.D. Tenn. Apr. 
3, 2003) (“If a plaintiff moves under Rule 41(a)(2) to voluntarily dismiss its 
complaint with prejudice, the district court must grant the motion.”), aff’d sub 
nom. United States v. Alpha Med., Inc., 102 F. App’x 8 (6th Cir. 2004). 

Case: 21-5857     Document: 39     Filed: 03/10/2022     Page: 29



24 

Here, Plaintiffs unequivocally and unconditionally moved to dismiss 

their entire case with prejudice. Smoot required the district court to grant that 

motion, just as it requires this Court to affirm. 

2. Sunrise’s attempts to distinguish or narrow Smoot all fail. 

Sunrise raises three purported distinctions that, it claims, make this 

case different from Smoot. See Sunrise Br. 20-27. They all fail. The first is 

meaningless; the second is inaccurate; and the third is foreclosed by this 

Court’s prior holdings in this very case. 

First, Sunrise objects (at 20-22) that in Smoot the plaintiff sought to 

dismiss his case on the eve of trial, whereas no trial had been scheduled here. 

But that distinction makes no difference. For one, the Court’s discussion of the 

impending trial in Smoot was a justification for why it had taken the 

extraordinary steps of staying proceedings and granting a writ of mandamus. 

See Smoot, 340 F.2d at 303 (“We are loathe to grant petitions for writs of 

mandamus . . . .”). The Court’s resolution of the core legal question presented 

in Smoot—namely, whether the district court could deny a motion for 

voluntary dismissal with prejudice—was based on legal reasons: “Dismissal of 

an action with prejudice is a complete adjudication of the issues presented by 

the pleadings and is a bar to a further action between the parties.” Id. 
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But even putting Smoot’s peculiar procedural posture aside, the same 

practical considerations apply whether the district court would be forced to 

hold a trial with an unwilling plaintiff (as in Smoot) or resolve a complex and 

lengthy motion for summary judgment in a suit where there is no live 

controversy (as here). Indeed, forcing Plaintiffs to proceed with their claims 

at this stage may well result in even more litigation than denying dismissal in 

Smoot would have—including, potentially, reopening fact and expert 

discovery and only then proceeding to further summary-judgment briefing, 

trial, and appeal. Those burdens on the parties and the district court are just 

as relevant and weighty as the burdens identified in Smoot, 340 F.2d at 303. 

Second, Sunrise attempts (at 22-24) to distinguish Smoot on the grounds 

that “there were only two sets of parties” in the case, and it did not involve the 

interests of any “third party.” That is simply incorrect. The district court in 

Smoot expressly considered whether Smoot’s libel suit would chill not only the 

defendant in that case but also third parties. As described by the district court: 

The dominating concern for defendants in this matter is the effect 
which this action has on their exercise of freedom of speech. The 
pendency of this suit effectively stills the voice of the defendant League 
of Women Voters and its individual members, and this quite 
conceivably prevents the free interchange of ideas in the public 
marketplace. Not only is the Traverse City Branch of the League 
silenced pro tempore, but branches of the League all over the country 
will doubtless proceed haltingly in speaking out on political theories 
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advanced by those of differing political persuasions, not to mention all 
those who are opposed to Mr. Smoot and his particular philosophy of 
government. The fact that this may or may not be occasioned 
unintentionally is of no import, for the practical result is that he and 
those of like mind are free to continue speaking out, while those opposed 
to that line of thought are not so at liberty until the question of libel here 
presented is settled. 

Smoot v. League of Women Voters of Grand Traverse Area of Mich., 36 F.R.D. 

4, 5 (W.D. Mich. 1964) (emphasis added). Notwithstanding those important 

constitutional interests, this Court held that it was an abuse of discretion 

worthy of mandamus for the district court to force the case to proceed with 

an unwilling plaintiff, as Sunrise seeks to do here. Smoot, 340 F.2d at 302-03.  

And in any event, in both Smoot and here, at least one party to the case 

opposed dismissal—the defendants in Smoot (see League of Women Voters of 

Grand Traverse Area of Mich. v. Smoot, 384 U.S. 909 (1966) (order denying 

petition for certiorari)), and Sunrise here. The fact that the Commonwealth 

Defendants in this case consent to dismissal is what is different about the two 

cases, and that difference weighs only in favor of dismissal. 

Accordingly, Smoot forecloses Sunrise’s prejudice arguments. That 

said, as explained below (infra Section I.B.1), this Court need not determine 

whether a prejudice exception to Smoot might exist because Sunrise has failed 

to demonstrate prejudice in any event. 
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Finally, Sunrise does not dispute that dismissal with prejudice is the 

same as a final adjudication on the merits. Nor could it. It is blackletter law 

that “[a] dismissal with prejudice ‘operates as a final adjudication on the merits 

and has a res judicata effect.’ ” Pedreira II, 802 F.3d at 870; see Samuels v. 

Northern Telecom, Inc., 942 F.2d 834, 836 (2d Cir. 1991) (“A dismissal with 

prejudice has the effect of a final adjudication on the merits favorable to 

defendant and bars future suits brought by plaintiff upon the same cause of 

action.”); Harrison v. Edison Bros. Apparel Stores, Inc., 924 F.2d 530, 534 (4th 

Cir. 1991) (holding that a voluntary dismissal with prejudice “is a complete 

adjudication on the merits of the dismissed claim”). 

Instead, Sunrise argues (at 25-26) that Plaintiffs’ voluntary dismissal 

with prejudice is not really with prejudice because “other Kentucky 

taxpayers” could bring a similar lawsuit and because Plaintiffs themselves 

could bring new claims “based on acts or omissions that occur after the 

Effective Date of [the 2021 Settlement Agreement].” Both of these arguments 

were already expressly rejected by this Court earlier in this litigation:  

We begin (and end) with the premise of Sunrise's argument, i.e., 
whether the dismissal was with prejudice or without. A dismissal with 
prejudice “operates as a final adjudication on the merits and has a res 
judicata effect.” Sunrise contends that the dismissal here flunks this test 
for two reasons: first, different taxpayer-plaintiffs (i.e., persons other 
than Alicia Pedreira, et al.) could bring a new lawsuit against Kentucky 
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and Sunrise asserting claims identical to the claims dismissed here; and 
second, even the named plaintiffs in this case could bring a new lawsuit 
against Kentucky and Sunrise asserting claims based on conduct 
occurring after the dismissal. But Sunrise overlooks that both of those 
things would be true of a dismissal with prejudice: an adjudication on 
the merits normally lacks res-judicata effect against persons not a party 
to the suit giving rise to it; and a dismissal with prejudice normally does 
not bar claims based on conduct that occurs after the dismissal is 
entered. Sunrise therefore gives us no reason to think the dismissal here 
was without prejudice—and we otherwise think the dismissal was with 
prejudice.  

Pedreira II, 802 F.3d at 870-71 (citations omitted). Sunrise does not even 

acknowledge this Court’s prior dispositive rulings—much less attempt to 

distinguish them. 

B. There is no reason to create an exception to Smoot for 
Sunrise. 

As demonstrated (supra Section I.A), Smoot remains good law and 

applies here. That settles things. But even if this Court could create an 

exception to Smoot’s rule, none would be warranted in this case. 

1. Neither Sunrise nor any other third party will be 
prejudiced by dismissal. 

The constant refrain of Sunrise’s brief is that it is somehow prejudiced 

by Plaintiffs’ voluntary dismissal. As explained (supra Section I.A.2), that 

argument is foreclosed by Smoot. But even if this Court could create an 

exception to Smoot in cases of prejudice, this is not the case to do so. The 

purported prejudice that Sunrise asserts ranges from nonsensical to 
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downright false. So the district court’s judgment can be affirmed without any 

need to decide whether any prejudice exception might exist. 

First, Sunrise says (at 23) that it has litigated this case for many years 

and incurred millions of dollars in attorney’s fees. That may be true. But it is 

unclear how prolonging the case further would help matters. The only thing 

that is racking up attorney’s fees at this point is Sunrise’s appeal. 

Secord, Sunrise says (at 23) that, when the district court dismissed the 

case, its motion for summary judgment had been pending since November 

2012. True. But that delay was caused by Sunrise’s tactical decision to resist 

discovery at every turn and file a premature motion for summary judgment 

before fact discovery had closed. As the magistrate judge found, Sunrise had 

for years “adopted a litigation strategy of minimizing disclosures and 

maximizing objections, and of carefully conceived delay . . . . [Sunrise] has 

consistently resisted disclosing virtually any information in discovery.” Order 

at 1-2 (R. 302, Page ID 2296-97). When Sunrise filed its motion in November 

2012, there was still a substantial amount of outstanding discovery that needed 

to be produced. See Bergman Decl. ¶¶ 3-7 (R. 626-35, Page ID 7508-09). For 

nearly all of the time since then, discovery has been on hold and the case has 

been stayed while Plaintiffs and the Commonwealth Defendants attempted to 
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settle this dispute and Plaintiffs attempted to defend the settlement on two 

appeals to the Sixth Circuit. See id. ¶ 3 (Page ID 7508).  

Third, Sunrise asserts (at 23-24) that “Plaintiffs offered no explanation 

in the District Court why . . . it was necessary to dismiss this action without 

consideration of Sunrise’s earlier-filed, fully-briefed summary-judgment 

motion.” Not so. Plaintiffs explained to the district court in detail that it should 

decide the motion for voluntary dismissal with prejudice first, because the 

motion to dismiss “require[d] only a straightforward application of Smoot, 

whereas the pending motion for summary judgment would require careful 

consideration of lengthy substantive briefs and reams of documentary and 

testimonial evidence and caselaw.” Pls.’ Reply in Supp. of Joint Mot. for Volun. 

Dismissal with Prej. at 6 (R. 645, Page ID 7730). Plaintiffs continued: 

To be clear, Plaintiffs are fully confident that their opposition to 
summary judgment is correct as a matter of law and fact and that 
Sunrise’s stale motion for summary judgment should be denied. But 
simply deciding the motion would require the Court to decide complex 
questions of law and fact, and it is Plaintiffs’ position that the motion 
cannot properly be granted without giving Plaintiffs an opportunity to 
conduct further discovery. These are precisely the sorts of burdens on 
courts and litigants that Smoot warned against. In other words, the 
Parties’ motion for voluntary dismissal with prejudice—not Sunrise’s 
summary judgment motion—“presents the most . . . straightforward 
path to expeditiously resolve this dispute with finality.” 

Id. (citations omitted).  
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In its appeal from the district court’s ruling on the 2013 Settlement 

Agreement, Sunrise complained that the district court had granted Plaintiffs’ 

motion for voluntary dismissal without reaching Sunrise’s earlier-filed 

summary-judgment motion. This Court held that that decision “was not an 

abuse of discretion” then. Pedreira II, 802 F.3d at 871. It is also not an abuse 

of discretion now. 

Fourth, Sunrise blames Plaintiffs (at 24) for “excessive delay and lack of 

diligence.” That is wrong, but rather than relitigate every extension granted 

or stay entered over the past 21 years, Plaintiffs note simply that only one 

party in this litigation—Sunrise—has been found by the court to have 

“adopted a litigation strategy of minimizing disclosures and maximizing 

objections, and of carefully conceived delay.” Order at 1-2 (R. 302, Page ID 

2296-97). In any event, is unclear how reinstating this case would remedy the 

delays that have already been incurred. 

Finally, Sunrise asserts (at 24) that “it was not sufficient or proper for 

Plaintiffs to voluntarily dismiss their claims pursuant to a settlement 

agreement that imposes onerous terms on Sunrise and Kentucky’s other 

private childcare providers when Sunrise was on the cusp of receiving a merits 

determination finally vindicating its interests.” All of the factual premises of 
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this conclusory statement are incorrect. For one, as described below (infra 

Section II), the 2021 Settlement Agreement does not impose any terms 

whatsoever on Sunrise or Kentucky’s other private childcare providers; it 

obligates the Commonwealth Defendants to engage in the state regulatory 

process—a process which Sunrise (or anyone else) is free to participate in, as 

permitted under state law. Moreover, as also explained below (infra Section 

II), the 2021 Settlement Agreement operates independently of this litigation. 

It is not incorporated into the judgment; the district court has no continuing 

jurisdiction to enforce it; and it will remain in force regardless of whether this 

Court requires continuation of Plaintiffs’ lawsuit. So even if Sunrise were right 

that it is prejudiced by the 2021 Settlement Agreement, the relief that it seeks 

(reversal here and, ultimately, an order granting summary judgment in the 

district court) would do nothing to redress its purported injuries. 

Beyond that, Sunrise’s assertion (at 24) that it was “on the cusp of 

receiving a merits determination finally vindicating its interests” is, to put it 

mildly, presumptuous. Plaintiffs submitted a “vigorous” (Sunrise Br. 21) 

opposition to Sunrise’s summary-judgment motion, arguing that it was wrong 

on the facts and on the law and that the district court would have to permit 

further discovery in any event before resolving the motion. See Pls.’ Opp. to 
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Summ. J. Mot. (R. 626, Page ID 6970-7515).4 More fundamentally, Sunrise 

fails to comprehend that an order of dismissal with prejudice is a “merits 

determination.” Contra Sunrise Br. 24. “A dismissal with prejudice ‘operates 

as a final adjudication on the merits and has a res judicata effect.’ ” Pedreira 

II, 802 F.3d at 870. 

The first time this case was before this Court, the Court noted that 

“[w]hat Sunrise appears to want is not merely an order from the district court 

dismissing this case with prejudice, but a published opinion from this court 

holding the plaintiffs’ claims invalid as a matter of law.” Pedreira II, 802 F.3d 

at 871. That again seems to be what Sunrise wants here: not just an order of 

dismissal with prejudice, but a published opinion holding the plaintiffs’ claims 

invalid as a matter of law. But Sunrise is not entitled to such an opinion. As 

before, it “was not an abuse of discretion” for the district court to enter 

judgment in the defendants’ favor in an order granting dismissal with 

prejudice, rather than in an order granting summary judgment. Id.  

 
4  To be clear, as explained below (infra Section I.B.2), Plaintiffs believe that 
their claims have been mooted by the 2021 Settlement Agreement. But that is 
not a basis for the district court to grant summary judgment to Sunrise; it is a 
reason to dismiss the case with prejudice. 
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The same point was made by the Fifth Circuit (in more colorful 

language) in a similarly postured case: 

Alexander Grant [the defendant-appellant] claims that it was 
harmed by the dismissals, even though the dismissals were with 
prejudice to the other side, since the dismissals denied Grant a judgment 
on the merits. We fail to perceive the significance of this semantic 
debate. As we noted earlier, a dismissal with prejudice gives the 
defendant the full relief to which he is legally entitled and is tantamount 
to a judgment on the merits. Grant argues that a judgment on the merits 
is nevertheless different from—and superior to—a dismissal with 
prejudice since it vindicates the prevailing party. Grant, however, 
misconceives the nature of the relief to which it is entitled. Grant is not 
legally entitled to receive a gold star for its conduct. Although parties 
may, at times, vindicate their conduct through litigation, the business 
of courts is to adjudicate legal rights, not to dispense seals of approval. 
Thus, while a judgment by any other name may not smell as sweet, a 
defendant is entitled only to the protection of its legal rights, not to a 
cleansing of the stench emitted by the plaintiff’s complaint. 

Schwarz v. Folloder, 767 F.2d 125, 130 (5th Cir. 1985) (emphasis added). 

Sunrise is not entitled to receive a gold star for its conduct either; because 

Plaintiffs’ claims have been dismissed with prejudice, Sunrise has already 

received “a final adjudication on the merits.” Pedreira II, 802 F.3d at 870. 

Simply put, Sunrise was not prejudiced in any way by the entry of final 

judgment in the defendants’ favor. Accordingly, this Court can and should 

affirm the judgment below without deciding whether a prejudice exception to 

Smoot should exist. And even if this Court could create such an exception, it 
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should still affirm because the district court did not abuse its discretion in 

granting Plaintiffs’ motion.5 

2. Forcing Plaintiffs to litigate a moot case against state 
officials would raise serious constitutional problems. 

The Court should not create an exception to Smoot in this action for an 

additional important reason: to avoid serious constitutional problems under 

Article III’s “case or controversy” requirement and the Constitution’s federal 

structure. 

 
5  This case is nothing like the out-of-circuit cases Sunrise cites (at 23) 
because each of those cases involved intervenor-plaintiffs who had not 
consented to dismissal and whose claims would be extinguished by an entry of 
dismissal with prejudice. ITV Direct, Inc. v. Healthy Solutions, LLC 
concerned an intervenor-plaintiff who had asserted claims against both a 
cross-plaintiff and a cross-defendant, the latter of which was contingent on the 
cross-plaintiffs’ claim against the cross-defendant; dismissal of the cross-
plaintiffs’ claim with prejudice would have foreclosed the intervenor’s claim. 
445 F.3d 66, 70-71 (1st Cir. 2006). Likewise, County of Santa Fe v. Public 
Service Co. of New Mexico involved an intervenor who sought to force a 
plaintiff county, via a writ of mandamus, to enforce its laws against the 
defendant; dismissal with prejudice would have foreclosed the intervenor’s 
mandamus petition. 311 F.3d 1031, 1047-50 (10th Cir. 2002). And Wheeler v. 
American Home Products Corp. (Boyle-Midway Division) involved 
intervenor-plaintiffs whose claims would have been “stipulate[d] away” by an 
entry of dismissal. 582 F.2d 891, 895-96 (5th Cir. 1977). As explained by the 
Fifth Circuit, “dismissal ‘at the plaintiff’s instance’ ” under Rule 41(a)(2) 
“refers only to an ‘instance’ by All plaintiffs, including intervenors.” Id. at 896 
(the text of the rule has since been amended to “at the plaintiff’s request”). 
That condition had not been met in those cases; it has been met here.  
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“Generally speaking, ‘[s]ettlement of a plaintiff’s claims moots an 

action,’ ” Pettrey v. Enter. Title Agency, Inc., 584 F.3d 701, 703 (6th Cir. 2009) 

(quoting Brunet v. City of Columbus, 1 F.3d 390, 399 (6th Cir. 1993))), because 

there remains “no live ‘case’ or ‘controversy’ between the parties,” Lepore v. 

Husic, 27 F.3d 566 (6th Cir. 1994) (unpublished). “No matter how vehemently 

the parties continue to dispute the lawfulness of the conduct that precipitated 

the lawsuit, the case is moot if the dispute ‘is no longer embedded in any actual 

controversy about the plaintiffs’ particular legal rights.’ ” Already, LLC v. 

Nike, Inc., 568 U.S. 85, 91 (2013) (quoting Alvarez v. Smith, 558 U.S. 87, 93 

(2009)). 

Plaintiffs’ only remaining claim (prior to settlement) was a single 

Establishment Clause claim, pleaded solely against the Commonwealth 

Defendants. Plaintiffs and the Commonwealth Defendants have now entered 

into a private agreement to settle that claim once and for all. That agreement 

has been executed by the parties; it is already in force; and it is not contingent 

on anything that the district court or this Court might do. Accordingly, the 

2021 Settlement Agreement has extinguished any live “case or controversy” 

between the parties, and forcing Plaintiffs to continue litigating that moot 

claim would violate Article III. See Pettrey, 584 F.3d at 703. 
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Beyond that, Sunrise’s insistence that Plaintiffs continue to litigate their 

moot claim against the Commonwealth Defendants in particular—state 

officials sued in their official capacities—also raises serious federalism 

concerns. To be sure, the Constitution permits such suits to vindicate 

important federal interests. See, e.g., Ex parte Young, 209 U.S. 123, 166-68 

(1908). But where the plaintiffs concede that their federal claims are moot, 

haling state officers into federal court simply to give a third party a “chance to 

‘clear its name’ ” (Sunrise Br. 5) not only raises Article III problems but also 

improperly infringes upon the Commonwealth of Kentucky’s sovereignty. This 

Court can avoid both of those problems by simply applying Smoot. 

3. Numerous practical considerations counsel against 
forcing Plaintiffs to litigate this case against their will. 

Finally, there are numerous practical reasons why this Court should not 

order Plaintiffs to litigate this case against their will. To begin, while Sunrise 

assumes that, if this Court rules in its favor, the district court will promptly 

grant summary judgment in its favor, that outcome is highly unlikely. Putting 

aside the constitutional problems (see supra Section I.B.2) and the very real 

burden entailed in forcing the district court to decide a lengthy and complex 

motion for summary judgment (see supra Section I.A.2), there is also good 

reason to believe Sunrise’s motion will be denied.  
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First and foremost, the district court has already held—twice—that 

Plaintiffs have demonstrated a “sufficient” “evidentiary basis” for Plaintiffs’ 

Establishment Clause claim, Order at 3 (R. 660-3, Page ID 7800), including 

that “evidence has been offered to support the allegation that a financial 

interest of the taxpayers exists that is allegedly injured . . . by how [Sunrise] 

spends its grant,” and that “as a factual matter . . . enough has been shown to 

ground the claim” of “actual diversion of government funds” for religious uses, 

Mem. Op. & Order at 2-3 (R. 131, Page ID 23-24). Sunrise provides no reason 

to think that the third time will be the charm. 

Beyond that, in opposition to Sunrise’s motion, Plaintiffs again 

submitted substantial evidence raising triable issues of material fact, including 

as to whether Sunrise uses government funds to support religious 

discrimination, proselytization, and coercion in violation of the Establishment 

Clause, and whether the Commonwealth Defendants adequately restrict and 

monitor Sunrise’s use of government funds. See Pls.’ Opp. to Summ. J. Mot. at 

3-21 (R. 626, Page ID 6976-7594). These issues are intensely factual and 

inappropriate for determination on a motion for summary judgment. 

Moreover, Plaintiffs moved, in the alternative, to reopen discovery under 

Federal Rule of Civil Procedure 56(d) in light of the fact that Sunrise filed its 
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motion for summary judgment when substantial discovery that Plaintiffs 

needed remained outstanding. See Bergman Decl. (R. 626-35, Page ID 7508-

10). 

The most likely outcome if this Court reverses the dismissal with 

prejudice is that the district court will deny Sunrise’s motion for summary 

judgment. And then what? Would the district court force Plaintiffs to complete 

fact discovery, or to identify experts, prepare expert reports, and conduct 

expert discovery? Would the district court force Plaintiffs to go to trial? How 

could a court force Plaintiffs to continue litigating a case when they concede 

that their claims are moot and that no controversy remains between the 

parties? Sunrise has no answers to these questions. 

In Smoot, this Court analogized a motion for voluntary dismissal with 

prejudice to a plaintiff declining to put on evidence:  

We know of no power in a trial judge to require a lawyer to submit 
evidence on behalf of a plaintiff, when he considers he has no cause of 
action or for any reason wishes to dismiss his action with prejudice, the 
client being agreeable. A plaintiff should have the same right to refuse 
to offer evidence in support of his claim that a defendant has. 

Of course, if he declines to offer evidence, he must suffer the 
consequences, which in this case would be judgment against him and a 
judgment in favor of the defendants. Dismissal of an action with 
prejudice is a complete adjudication of the issues presented by the 
pleadings and is a bar to a further action between the parties. An 
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adjudication in favor of the defendants, by court or jury, can rise no 
higher than this. 

340 F.2d at 303.  

Those principles are as true today as they were in 1964. And applying 

them here avoids all of the pitfalls of forcing Plaintiffs to litigate this case 

against their will. 

II. Sunrise’s Arguments Concerning the Settlement Agreement Are 
Meritless. 

The remainder of Sunrise’s brief argues that the district court should 

have “review[ed] the terms” of Plaintiffs’ private settlement agreement with 

the Commonwealth Defendants and rejected the agreement. See Sunrise Br. 

27-40. This contention fails for the simple reason that, as the district court 

recognized, the 2021 Settlement Agreement “[wa]s not properly before the 

Court for any relevant purpose.” Mem. Op. at 2 n.1 (R. 646, Page ID 7737). In 

any event, in addition to being irrelevant, Sunrise’s substantive attacks on the 

settlement are meritless. 

A. The District Court lacked jurisdiction to review the terms of 
the Settlement Agreement. 

The district court lacked jurisdiction to “review the terms” (Sunrise Br. 

2) of the 2021 Settlement Agreement. Begin with the points that Sunrise does 

not dispute. Sunrise does not dispute that the 2021 Settlement Agreement is 
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not a consent decree. Nor does Sunrise dispute that the settlement did not 

need to be—and was not—entered by the district court or incorporated into 

the court’s judgment. And Sunrise does not dispute that the district court did 

not retain any jurisdiction to enforce the settlement.  

These concessions settle the matter. It is blackletter law that federal 

courts cannot exercise freewheeling jurisdiction over private settlement 

agreements that are not incorporated into a federal judgment. See Kokkonen 

v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 380 (1994) (“No case of ours 

asserts, nor do we think the concept of limited federal jurisdiction permits us 

to assert, ancillary jurisdiction over any agreement that has as part of its 

consideration the dismissal of a case before a federal court.”); Buckhannon 

Bd. & Care Home, Inc. v. W. Va. Dep’t of Health & Hum. Res., 532 U.S. 598, 

604 n.7 (2001). Accordingly, the district court correctly determined that the 

2021 Settlement Agreement “[wa]s not properly before the Court for any 

relevant purpose.” Mem. Op. at 2, n.1 (R. 646, Page ID 7737). 

B. Sunrise’s arguments that the Settlement Agreement is 
unlawful are irrelevant and wrong. 

It is entirely unnecessary—and beyond the scope of the district court’s 

(or this Court’s) jurisdiction—to consider the lawfulness of the 2021 

Settlement Agreement because, as explained (supra Section II.A), the 
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settlement is indisputably not a consent decree, and the district court did not 

have jurisdiction to approve or disapprove of its terms. But even if the Court 

were to proceed with such an inquiry, there is no question that the 2021 

Settlement Agreement is, in fact, lawful, and that all of Sunrise’s attacks on 

the legality of the settlement fail. 

To begin, the 2021 Settlement Agreement does not violate the “mandate 

rule” or “the law of the case.” Contra Sunrise Br. 27-28. Sunrise claims that 

under this Court’s prior opinion, it must be given “an opportunity to ‘clear its 

name.’ ” Br. 17. But Sunrise takes that phrase completely out of context. The 

Court’s statement about Sunrise “clear[ing] its name” was made in reference 

to a prior settlement agreement (the 2013 one) that “single[d] out Sunrise by 

name for special monitoring,” which “Sunrise argue[d] . . . subject[ed] Sunrise 

to unique reputational harm.” Pedreira II, 802 F.3d at 872. The 2021 

Settlement Agreement does no such thing. It does not impose any special 

monitoring or other requirements on Sunrise, and nothing in it can be 

construed as subjecting Sunrise to any unique reputational harm.  

Likewise, Sunrise’s assertion (at 28) that this Court’s prior decisions 

“reaffirmed [the Court’s] duty to review any settlement agreement between 

Plaintiffs and Commonwealth Defendants when challenged” is nonsense. In 
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its prior decisions, the Court reviewed the 2013 and the 2015 agreements 

because each was a consent decree. See Pedreira II, 802 F.3d at 871-72; 

Pedreira III, 826 F. App’x at 486. But the 2021 Settlement Agreement is not 

a consent decree—it is a private agreement that is not incorporated into the 

judgment—so this Court does not have any authority, much less a duty, to 

review it. See Kokkonen, 511 U.S. at 380. 

Sunrise’s lengthy discussion (at 30-32) of Carson v. Makin, No. 20-1088 

(S. Ct.), is utterly irrelevant. Whatever the Supreme Court says about public 

funding of religious schools in Carson will have zero effect on the lawfulness 

or enforceability of the 2021 Settlement Agreement, much less on the 

propriety of Plaintiffs’ voluntary dismissal of this lawsuit with prejudice. 

Sunrise appears to want to make this appeal about the merits of Plaintiffs’ 

Establishment Clause claims. But the only issue here is whether the district 

court abused its discretion in granting Plaintiffs’ motion for voluntary 

dismissal with prejudice.6 

 
6  Carson, moreover, is readily distinguishable even on the merits. The public 
funding of private religious education at issue in Carson, see Carson ex rel. 
O.C. v. Makin, 979 F.3d 21 (1st Cir. 2020), cert. granted, 141 S. Ct. 2883 (2021), 
is substantially different from the context here. Children are sent to private 
religious schools based on the voluntary choices of their parents. Here, 
children are often placed in private childcare facilities without any choice by 
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Echoing its claims that it is prejudiced by dismissal with prejudice, 

Sunrise complains that “[i]f this Court affirms the District Court’s grant of 

voluntary dismissal, Sunrise will be forced to choose between signing a new 

private childcare agreement with Kentucky incorporating unlawful settlement 

terms that violate its sincerely held religious beliefs . . . or not signing a new 

agreement and losing the majority of its funding—an existential threat.” Br. 

32. But that claim is simply wrong. The 2021 Settlement Agreement is a 

private agreement between Plaintiffs and the Commonwealth Defendants; it 

does not require court approval or supervision; and its terms are binding on 

the parties alone, not on Sunrise. The settlement does not “single[] out Sunrise 

by name for special monitoring” or “subject[] Sunrise to unique reputational 

harm,” as this Court feared the first version of the prior agreement might. See 

Pedreira II, 802 F.3d at 872. And whether the dismissal of the case is affirmed 

or not, the 2021 Settlement Agreement has already been executed and already 

 
them or their parents. See Adams Dep. 45:19-46:10, 50:5-7 (R. 626-26, Page ID 
7370-71, 7375); Bradway Dep. 147:19-148:1-5 (R. 626-27, Page ID 7405-06); 
Dunn Decl. ¶¶ 1-4 (R. 626-28, Page ID 7408). Moreover, the settlement here 
prohibits only coercive religious practices. See 2021 Settlement Agreement 
§§ 2(d)-(f) (R. 632-2, Page ID 7652-54). It not only allows, but requires, that 
childcaring agencies accommodate the religious beliefs of children in their care 
and provide them opportunities to practice the religions of their choice. See id. 
§§ 2(d)-(e) (Page ID 7652-53).  
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is binding on the parties. Nothing in the agreement was or is contingent on the 

district court granting the motion for voluntary dismissal with prejudice, 

denying the motion for summary judgment, or doing anything at all. 

Sunrise’s substantive objections to the 2021 Settlement Agreement (see 

Br. 34-37) are all based on the fundamental misapprehension that “the 

settlement agreement constitutes an attempt to evade public scrutiny and 

political accountability through the standard regulatory process.” Br. 37. In 

fact, the 2021 Settlement Agreement obligates the Commonwealth 

Defendants to engage in the “standard regulatory process,” and the settlement 

provisions at issue will not be implemented unless and until such regulations 

are enacted. See 2021 Settlement Agreement § 6 (R. 632-2, Page ID 7658).  

Likewise, Sunrise is simply wrong (at 37) in asserting that “this Court 

has already held that any binding, contractual agreement by the 

Commonwealth Defendants to enact new regulations or modify existing 

regulations violates Kentucky law.” Rather, this Court held that certain 

provisions of the 2015 agreement could not be legally implemented under 

Kentucky law unless the Commonwealth Defendants enacted new or modified 

regulations—not that the Commonwealth Defendants could not agree to 

pursue enactment of the needed regulations through the normal rulemaking 
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process. See Pedreira III, 826 F. App’x at 487-95. The 2021 Settlement 

Agreement expressly provides that the Commonwealth Defendants will 

initiate the process of enacting or modifying regulations to implement the 

settlement’s terms through the rulemaking process, and it expressly 

recognizes that the Commonwealth Defendants cannot guarantee the 

promulgation of any regulation and that the settlement provisions at issue will 

not be implemented unless and until appropriate regulations are in place. See 

2021 Settlement Agreement § 6 (R. 632-2, Page ID 7658). Nothing in these 

provisions violates this Court’s prior rulings. 

To the extent that Sunrise has substantive or procedural objections to 

any regulations that the Commonwealth Defendants eventually propose or 

adopt, it will be free to raise those objections through the avenues provided for 

in Kentucky’s rulemaking process. As Sunrise recognized below, “the 

Commonwealth Defendants’ proposed regulations will be subjected to a period 

of public notice and comment.” Sunrise’s Reply in Supp. of Mot. for Summ. J. 

at 6 (R. 630, Page ID 7608) (citing KRS § 13A.270). Sunrise will be free to 

participate in that process, if it chooses, including by submitting comments on 

any proposed regulations. The proper manner for Sunrise to raise its 

objections is by participating in this rulemaking process and any other avenue 
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permitted by Kentucky law—not by attempting to force Plaintiffs and the 

Commonwealth Defendants to continue to litigate a suit that they have settled. 

Sunrise also argues that the 2021 Settlement Agreement permits certain 

of its provisions to be implemented without enactment of new or modified 

regulations. Br. 34 (citing 2021 Settlement Agreement § 6(b)). But that is 

allowed under the settlement only if Kentucky law permits those provisions 

to be implemented without additional regulations; and even in that case, the 

Commonwealth Defendants can still elect to include those provisions in the 

rulemaking process and defer their implementation until that process is 

completed. See 2021 Settlement Agreement §§ 6(a), (b) (R. 632-2, Page ID 

7658). 

Sunrise’s argument (at 39) that “the putative settlement agreement is 

unenforceable and will not bring finality to this dispute” is both incorrect and 

irrelevant. Sunrise relies on provisions of the 2021 Settlement Agreement that 

allow Plaintiffs to void the agreement under certain circumstances, see id. 

§§ 6(a), (c) (Page ID 7658-59), but it is speculative that those circumstances 

would occur, much less that Plaintiffs would then actually want to void the 

agreement. And Sunrise does not explain how it would be harmed if Plaintiffs 

were to void a settlement to which Sunrise vociferously objects. In all events, 
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again, this Court does not need to approve, examine, enforce, supervise, or 

otherwise concern itself with the terms of the 2021 Settlement Agreement. All 

the Court is being asked to do is to affirm the district court’s order granting 

voluntary dismissal of this lawsuit with prejudice, which will bring finality to 

this dispute. 

Finally, Sunrise is wrong (at 39) that the 2021 Settlement Agreement 

effects “changes that would otherwise not be available . . . within the 

democratic process.” The Commonwealth Defendants are part of the 

Commonwealth’s democratically elected Executive Branch, which has 

decided, as a matter of public policy, that the enactment of the regulations 

contemplated in the 2021 Settlement Agreement—through the normal 

rulemaking process—is in the best interest of all Kentuckians. That is the 

democratic process.  
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CONCLUSION 

The Court should affirm the decision below.  
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