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      September 14, 2021 

Jeanne LoCicero 

ACLU-NJ 

PO Box 32159 

Newark, NJ 07102 

 

Avi Schick, Esq. 

Troutman Sanders, LLP 

875 3rd Avenue 

New York, NY 10022 

 

Dear Ms. LoCicero and Mr. Schick: 

 

As you are aware, this matter was before me on remand from the Supreme Court 

following its opinion in ACLU v. Hendricks, 233 N.J. 181 (2019).  At issue was whether the 

Secretary may award grants to Beth Medrash Govoha (“BMG”) as part of a state program to 

subsidize facility and infrastructure projects for higher education institutions in New Jersey.  

BMG applied for and received grants to fund the construction of a new library and research 

center and a three-story academic center.  The ACLU of New Jersey, joined by similarly-

interested parties, (collectively “ACLU-NJ”) challenged the awarded grants as violating three 

provisions of the State Constitution: the Religious Aid Clause as set forth in Article I, Paragraph 

3, the Establishment Clause as set forth in Article I, Paragraph 4, and the Donation Clause as set 

forth in Article VIII, Section 3, Paragraph 3. The ACLU also contended that the grants violate 

the New Jersey Law Against Discrimination (“NJLAD”).  

 

The Appellate Division invalidated the grants, holding that they violated the Religious 

Aid Clause of the State Constitution.  The panel did not address the ACLU’s other arguments 

pertaining to the Establishment Clause, the Donation Clause, or the NJLAD. 

 

On certification, the Supreme Court determined that the record, comprised of the grant 

applications submitted by BMG to the Secretary, was incomplete and “that an informed 

administrative decision could not have been made without the benefit of [a proper] record.”   

Hendricks, 233 N.J. at 185.  More specifically, it found that the record did not reveal enough 
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about “the nature of the educational training and curriculum offered by the Yeshiva and 

Seminary and how it is delivered, nor does the record present sufficient detail about how the 

grant fund projects will be put to use in the institutions' respective settings.”   Id. at 200. In order 

to discern these critical facts, the Court felt it “imperative that those issues be more fully 

developed below, through the crucible of an adversarial process, before the constitutional 

questions raised in this matter are addressed.” Ibid. Thus, the Court remanded the matter to the 

Secretary for the development of a proper record with fact-finding “prior to the ultimate 

administrative decision of the Secretary concerning the challenged grant.”  Id. at 185.  

 

Consistent with that directive, the Secretary transmitted the matter as a contested case to 

the Office of Administrative Law on July 15, 2019.  The Secretary sought fact-finding on the 

following issues, as directed by the court: 

 

(1)   whether BMG is inherently sectarian in nature;  

 

(2)  whether, in the setting of BMG’s curriculum and training programs , the grant 

funds will necessarily be used in the “maintenance of any minister or ministry”;  

 

(3)   whether the promised restrictions, or other curbs, against sectarian use of the 

grant proceeds at present and into the future are adequate; 

 

(4) the nature of the educational training and curriculum offered by BMG and how it 

is delivered; and 

 

(5) how the grant fund projects will be put to use at BMG. 

 

[Hendricks, 235 at 201.] 

 

On January 10, 2020, following disagreement by the parties regarding the procedural posture and 

scope of the hearing, BMG ultimately withdrew “its pursuit of these grant funds through any 

State processes” and the matter was returned to the Secretary and closed.  

 

BMG then submitted a written request on June 14, 2021 (attached), to have the matter 

reopened and to continue with the process, with the caveat that the scope of the hearing be 

limited to the use of the grant funds. It also requested that the fact finding and conclusions of law 

be developed and considered consistent with the United States Supreme Court opinion in 

Espinoza v. Montana Dep’t of Revenue, 591 U.S. __, (2020). 

 

 Upon consideration of BMG’s request, I have determined to reopen this matter and 

retransmit it as a contested case to the Office of Administrative Law. As the Supreme Court 
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indicated, the remaining factual disputes require resolution before I can make a properly 

informed decision on BMG’s grant application. Hendricks, 235 at 185.  Thus, I will remain 

neutral and objective throughout the process so that I am able to issue a fair an unbiased final 

agency decision following the Initial Decision of the ALJ. As to BMG’s request to limit the 

scope of the hearing, I am constrained to follow the directive of the Supreme Court, which 

identified the “questions for exploration” as outlined above. Certainly, the scope of the hearing 

and ultimate decision will take into consideration all relevant and binding state and federal case 

law, including any intervening case law that may inform the necessary fact-finding. 

 

  

 

Sincerely, 

 

 

 

Dr. Brian K. Bridges 

Secretary of Higher Education 
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