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INTEREST OF THE AMICI CURIAE 

The amici are Americans United for Separation of Church and 

State; Hadassah, the Women’s Zionist Organization of America, Inc.; 

Interfaith Alliance; Military Association of Atheists and Freethinkers; 

Military Religious Freedom Foundation; Progressive Christians Unit-

ing; and Unitarian Universalist Association.  Descriptions of the amici 

appear in the appendix to this brief. 

Although amici represent diverse religious and secular perspec-

tives, they are united in the view that the government-owned Mt. Sole-

dad cross violates fundamental constitutional principles that have long 

served both government and religion well.  Amici believe that the gov-

ernment should refrain from displaying sectarian emblems and from 

justifying such displays by trying to secularize them.  All parties have 

consented to the filing of this brief. 
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SUMMARY OF THE ARGUMENT 

In upholding the Mt. Soledad cross, the district court concluded 

that the cross “communicates the primarily non-religious messages of 

military service, death, and sacrifice.”  That conclusion ignores the pro-

found religious meaning of the cross, offends Christians and non-

Christians alike, and undermines the animating values of the Estab-

lishment Clause.    

Amici submit this brief to make three central points.  First, we 

explain the history of the cross—in particular, the history of its use as a 

burial marker, including in military cemeteries, and as a veterans’ me-

morial.  A review of that history leaves no doubt that the cross is a de-

cidedly Christian symbol.  Second, we describe how, in light of this his-

tory and the continued prominence of the cross as a religious symbol, 

the effort to justify its public display by branding it as secular offends 

Christians who cherish the cross and its central place in the tradition 

and iconography of their faith.  Third, we explain that once the cross is 

understood for what it is—an unmistakable symbol of a particular reli-

gious tradition—its display by the government sends a message of ex-

clusion and disfavor to those who do not share that tradition. 
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These concerns rest at the heart of Establishment Clause ideals.  

Not only is it impermissible for the government to tell non-Christians 

that they are unwelcome in their community by giving pride of place to 

Christian imagery, but it is equally improper for the government to tell 

Christians that their sacred symbols are fit for public display because 

they have been officially transformed into secular objects.  Under the 

First Amendment, religious adherents, not government bureaucrats, get 

to determine the meaning of religious symbols.  And the government 

may not avert a clear endorsement of religion by denying, or attempting 

to mute, the essential nature of the Christian cross. 

ARGUMENT 

I. The Cross Has Long Been, And Remains Today, The Pre-
eminent Symbol Of Christianity 

This case is about the four-story-tall Latin cross that stands atop 

Mt. Soledad.  While the Mt. Soledad memorial contains other items, the 

cross is by far the memorial’s dominant feature.  The district court ac-

knowledged that the cross is the “tallest and highest element in the 

memorial” and that it is “the most visible from a distance.”  Trunk v. 

City of San Diego, 568 F. Supp. 2d 1199, 1214 (S.D. Cal. 2008).  More-

over, this Court has recognized that the cross is Mt. Soledad’s “focal 
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point,” is visible from a “substantial distance,” and has a “commanding 

presence.”  Ellis v. City of La Mesa, 990 F.2d 1518, 1527 & n.6 (9th Cir. 

1993).    

The district court concluded, however, that the Mt. Soledad cross 

“communicates the primarily non-religious messages of military service, 

death, and sacrifice.”  Trunk, 568 F. Supp. 2d at 1224; see also id. at 

1218.  That conclusion founders on the long history of the cross and the 

unbroken traditions associated with its use in Christian rituals of death 

and burial.  The history of the cross makes clear that it is a religious 

symbol which for nearly two thousand years has been synonymous with 

Christianity and remains so today. 

That the cross is used in a veterans’ memorial here does not make 

it secular.  In fact, as a burial marker, the cross has been used almost 

exclusively for Christian burials in order to convey a sectarian mes-

sage—that the deceased lived and died as a member of a particular 

Christian community.  And as a monument in a veterans’ memorial, the 

cross conveys a similar sectarian message: that only fallen Christian 

soldiers are being remembered.  Given the “commanding presence” of 
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the Mt. Soledad cross in relation to the rest of the memorial, the pri-

mary message that this cross communicates is religious, not secular. 

A. For nearly two thousand years, the cross has been a 
readily identifiable Christian symbol 

For nearly two thousand years, the cross has been inexorably 

linked with the Christian religion.  This link stems, of course, from the 

crucifixion of Jesus.  See GEORGE WILLARD BENSON, THE CROSS: ITS HIS-

TORY & SYMBOLISM 23-25 (1934) (hereinafter THE CROSS). 

To be sure, the cross was an uneasy emblem for the early Chris-

tians.  On the one hand, as Paul told the Corinthians, Christians 

“preach Christ crucified.”  1 Corinthians 1:23.  On the other hand, 

Christians were persecuted for generations following Jesus’s crucifixion, 

and so it was dangerous for them to display their religious beliefs 

through a symbol of faith.  See THE CROSS 28.  In addition, because the 

Romans typically reserved crucifixion for the most despised criminals, 

the death of Jesus on the cross was thought to be humiliating by his 

first followers.  See id. at 28–29.  Nevertheless, some early Christians, 

like Paul, “made the cross not merely a scandal to be explained away 

but a mystery of faith and God’s love that ought to be celebrated as piv-

otal.”  ANTHONY MCGUCKIN, THE WESTMINSTER HANDBOOK TO PATRISTIC 
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THEOLOGY 91 (2004) (citing Galatians 6:14); see also Philippians 2:8-9 

(“And being found in fashion as a man, he humbled himself, and became 

obedient unto death, even the death of the cross.  Wherefore God also 

hath highly exalted him, and given him a name which is above every 

name[.]”). 

Some three hundred years after the crucifixion, under the Roman 

Emperor Constantine, the cross fully evolved into the central emblem of 

Christianity.  Constantine was the first Roman Emperor to become a 

Christian; he was responsible for putting an end to the official persecu-

tion of Christians in the Empire and for convening the Council of Ni-

caea, which promulgated the first uniform Christian doctrine.  See THE 

OXFORD COMPANION TO CHRISTIAN THOUGHT 131 (Adrian Hastings et al. 

eds., 2000). 

The story of Constantine’s embrace of Christianity is directly 

linked to the symbolic power of the cross.  See DOUGLAS KEISTER, STO-

RIES IN STONE: A FIELD GUIDE TO CEMETERY SYMBOLISM AND ICONOGRA-

PHY 173 (2004) (hereinafter STORIES IN STONE).  According to the early 

Church historian Eusebius, Constantine, while praying at midday, “saw 

with his own eyes up in the sky and resting over the sun, a cross-shaped 
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trophy formed from light, and a text attached to it which said, ‘By this 

conquer.’”  EUSEBIUS, LIFE OF CONSTANTINE 1:28 (Avril Cameron & Stu-

art G. Hall trans., 1999).  That night, wrote Eusebius, Jesus appeared 

to Constantine in a dream with the same sign of the cross and urged 

him to make a copy of that sign and use it as protection against his 

enemies.  Id. 1:29.  Eusebius reports that “[t]his saving sign was always 

used by the Emperor for protection against every opposing and hostile 

force, and he commanded replicas of it to lead all his armies.”  Id. 1:31. 

After Constantine adopted the cross, it became readily identifiable 

with Christianity.  See THE CROSS 29–30; STORIES IN STONE 173–74.1  

                                      
1  The cross is more identifiable with some Christian denominations 
than with others.  The Lutheran Church, for instance, gives pride of 
place to the cross.  Martin Luther himself described his theology as “the 
theology of the cross.”  See ALISTER E. MCGRATH, LUTHER’S THEOLOGY OF 
THE CROSS 148-52 (1985).  For Lutherans, the “Word of the cross” is “the 
decisive message (Gospel) of Christ’s reconciliation of humans with God, 
mediated by Christ’s suffering on the cross.”  GÜNTHER GASSMANN, HIS-
TORICAL DICTIONARY OF LUTHERANISM 85-86 (2001).  By contrast, The 
Church of Jesus Christ of Latter-Day Saints (commonly known as the 
Mormon Church) believes that Jesus, having been resurrected, still 
lives, and hence that the cross—a symbol of Jesus’s death—should not 
be used as a symbol of faith.  See Gordon B. Hinckley, First Presidency 
Message, The Symbol of Our Faith, ENSIGN, Apr. 2005, at 4-6.  Like-
wise, Jehovah’s Witnesses decline to use the cross as a symbol of their 
faith because they believe that the instrument of Jesus’s death should 
not be revered.  In addition, they view the cross as an idol, the worship 
of which is prohibited by their religious tenets.  See Jehovah’s Wit-
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The cross was the primary Christian symbol used during the Crusades.  

See THE CROSS 51, 56.  It was thought that those who bore the cross 

were true crusaders, easily identifiable by other Christians wanting to 

join the cause.  See JONATHAN RILEY-SMITH, THE CRUSADES: A HISTORY 

15-16 (2005).  To Pope Urban II, the Crusades were “the way of the 

cross” because they allowed laymen to play a role akin to that of the 

monastic.  Id. at 16. 

The cross was also vitally important to religious artwork in the 

Medieval and Renaissance periods, when “the painted picture was in-

valuable as an interpreter and exponent of religious truths.”  THE CROSS 

121.  Most obviously, portrayals of Jesus’s crucifixion necessitated in-

clusion of the cross.  Id. at 122–25.  Religious artists also frequently de-

picted Jesus bearing the cross on the march to Calvary or Jesus’s body 

being taken down from the cross; and they sometimes represented Je-

sus as a child “holding a globe surmounted by a cross, significant of His 

spiritual dominion over the earth.”  Id. at 125–26. 

                                                                                                                         
nesses Official Web Site, Did Jesus Really Die on a Cross?, 
http://www.watchtower.org/e/200604a/article_01.htm (last visited Jan. 
8, 2009). 
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The shape of the cross has long been essential to church architec-

ture as well, with many churches designed using either the Greek or the 

Latin cross as a floor plan.  See PETER MURRAY, THE ARCHITECTURE OF 

THE ITALIAN RENAISSANCE 58-59 (1986).2  Crosses have also long 

adorned the insides of churches as a worship symbol and decoration.  

See RICHARD TAYLOR, HOW TO READ A CHURCH: A GUIDE TO SYMBOLS AND 

IMAGES IN CHURCHES AND CATHEDRALS 46–47 (2003). 

Moreover, from the third century to the present, Christians have 

been using their fingers to make the “sign of the cross” on their bodies—

first on just the forehead; then, in later times, from forehead to breast 

and from shoulder to shoulder.  THE OXFORD DICTIONARY OF THE CHRIS-

TIAN CHURCH 1510 (F.L. Cross & E.A. Livingstone eds., 3d ed. rev. 

2005).  Members of many Christian faiths are taught to make the sign 

of the cross when they enter a church and during certain religious ser-

vices, and members of the clergy use the sign in certain sacramental 

rites and to bless people and objects.  See THE NEW INTERNATIONAL DIC-

TIONARY OF THE CHRISTIAN CHURCH 905 (J.D. Douglas et al. eds., 1974).  

                                      
2  Unlike the Latin cross, which has an extended arm at the bottom 
(†), the Greek cross has four arms of equal length and looks like a “plus” 
sign (+). 
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And, of course, the cross plays an important role in Christian 

burials.  For example, a Catholic funeral begins with a procession led by 

a cleric carrying a cross.  3 THE CATHOLIC ENCYCLOPEDIA 73 (Charles G. 

Herbermann et al. eds., 1913).  The deceased has a small cross placed in 

his or her hands, or has his or her hands arranged to form a cross.  Id. 

at 72–73.  And, as discussed below, once the ceremony is complete, a 

cross is often used as a burial marker.  See STORIES IN STONE 174–79. 

These symbolic traditions extend across a wide range of Christian 

denominations.  As one scholar has explained: 

It has been the belief and the teaching of the 
Christian Church of all ages and of all Confes-
sions, that Jesus, the Son of God, in His sacrifi-
cial death on the cross wrought the reconciliation 
of men with God, and by His resurrection begot 
anew those who believe in Him unto a living hope 
of eternal life. . . .  The symbol of this belief greets 
us in the form of the Cross from the tower of 
every church, from every Christian grave-stone 
and in the thousands of forms in which the Cross 
finds employment in daily life . . . . 

Benjamin B. Warfield, The Essence of Christianity and the Cross of 

Christ, 7 HARV. THEOL. REV. 538, 592 (1914) (quoting PAUL FEINE, THE-

OLOGIE DES NEUEN TESTAMENTS 120 (1910)); see also NIGEL BARLEY, 

GRAVE MATTERS 209 (1997) (“The whole of Christianity, after all, func-
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tions beneath the symbol of the cross, a primitive instrument of torture 

transmuted into a mark of immortality.”). 

What has been true since the time of Constantine remains true 

today:  The cross is not merely a symbol of Christianity; it is the symbol 

of Christianity.  Contemporary Christian authorities make clear that 

the cross continues to be a deeply religious emblem, symbolizing the 

doctrinal message of resurrection and redemption.  In describing the 

crucifix, for example, the United States Conference of Catholic Bishops 

has said:  “The cross with the image of Christ crucified is a reminder of 

Christ’s paschal mystery.  It draws us into the mystery of suffering and 

makes tangible our belief that our suffering when united with the pas-

sion and death of Christ leads to redemption.”  UNITED STATES CONFER-

ENCE OF CATHOLIC BISHOPS, BUILT OF LIVING STONES: ART, ARCHITEC-

TURE, AND WORSHIP § 91 (2000), available at http://www.usccb.org/

liturgy/livingstones.shtml (last visited Jan. 8, 2009).  Indeed, it is “hard 

to think of a symbol more closely associated with a religion than the 

cross is with Christianity.”  STORIES IN STONE 172; see also MCGUCKIN, 

supra, at 91 (describing the cross as “one of the most universally potent 

symbols of the Christian religion”); Frank S. Ravitch, Religious Objects 
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as Legal Subjects, 40 WAKE FOREST L. REV. 1011, 1023-24 (2005) (de-

scribing the cross as a “pure religious object”). 

Courts, including the Supreme Court, have recognized as much.  

In rejecting the argument that putting flowers around a crèche elimi-

nated its religious content, the Supreme Court cited the cross as the 

paradigmatic example of an overtly religious symbol: 

It is as if the county had allowed the Holy Name 
Society to display a cross on the Grand Staircase 
at Easter, and the county had surrounded the 
cross with Easter lilies.  The county could not say 
that surrounding the cross with traditional flow-
ers of the season would negate the endorsement 
of Christianity conveyed by the cross on the 
Grand Staircase. 

County of Allegheny v. ACLU, 492 U.S. 573, 599 (1989).  In a separate 

opinion, Justice Kennedy stated, “I doubt not . . . that the [Establish-

ment] Clause forbids a city to permit the permanent erection of a large 

Latin cross on the roof of city hall.”  Id. at 661 (Kennedy, J., concurring 

in the judgment in part and dissenting in part, joined by Rehnquist, 

C.J., White, J., and Scalia, J.).  And Justice Souter has described the 

Latin cross as “the principal symbol of Christianity around the world.”  

Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 792 
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(1995) (Souter, J., concurring in part and concurring in the judgment, 

joined by O’Connor, J., and Breyer, J.). 

Likewise, this Court has repeatedly recognized that the Latin 

cross is “‘the preeminent symbol of Christianity’” and is “‘exclusively a 

Christian symbol.’”  Buono v. Kempthorne, 527 F.3d 758, 769 (9th Cir. 

2008) (“Buono IV”) (quoting Buono v. Norton, 212 F. Supp. 2d 1202, 

1205 (C.D. Cal. 2002) (“Buono I”)); accord Buono v. Norton, 371 F.3d 

543, 544-45 (9th Cir. 2004) (“Buono II”); see also Carpenter v. City & 

County of San Francisco, 93 F.3d 627, 630 (9th Cir. 1996) (“The Latin 

cross is the preeminent symbol of many Christian religions and repre-

sents with relative clarity and simplicity the Christian message of the 

crucifixion and resurrection of Jesus Christ, a doctrine at the heart of 

Christianity.” (internal quotation marks and citation omitted)); Ellis, 

990 F.2d at 1525 (same).   

Other courts are in agreement.  See, e.g., Gonzales v. North Twp. 

Of Lake County, 4 F.3d 1412, 1418 (7th Cir. 1993) (explaining that the 

Latin cross is “an unmistakable symbol of Christianity as practiced in 

this country today” (internal quotation marks and citation omitted)); 

ACLU v. City of Stow, 29 F. Supp. 2d 845, 852 (N.D. Ohio 1998) (“The 
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religious significance and meaning of the Latin or Christian cross are 

unmistakable.”); Jewish War Veterans v. United States, 695 F. Supp. 3, 

13 (D.D.C. 1988) (“Running through the decisions of all the federal 

courts . . . is a single thread: that the Latin cross . . . is a readily identi-

fiable symbol of Christianity.”). 

B. The use of the cross in a veterans’ memorial does not 
transform it into a secular symbol, but instead pre-
serves and employs its religious meaning 

In Paulson v. City of San Diego, 294 F.3d 1124 (9th Cir. 2002) (en 

banc), this Court reaffirmed an earlier holding that “the Mt. Soledad 

cross, to the extent that it could be characterized accurately as a war 

memorial, was ‘[a] sectarian war memorial carr[ying] an inherently re-

ligious message and creat[ing] an appearance of honoring only those 

servicemen of that particular religion.’”  Id. at 1126 (quoting Ellis, 990 

F.2d at 1527).3  Although secular items have been added to the Mt. 

Soledad memorial over the years, they do nothing to detract from the 

cross’s religious meaning. 

                                      
3  While the issues in Ellis and Paulson were whether the mainte-
nance and the subsequent sale of the Mt. Soledad cross violated the 
California Constitution, the Court’s conclusion that the cross is a sectar-
ian symbol conveying a religious message is equally relevant under the 
United States Constitution. 
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In concluding that the Mt. Soledad cross sends a primarily non-

religious message, the district court pointed to the purportedly secular 

meaning of crosses in other veterans’ memorials and as burial markers 

in cemeteries.  See Trunk, 568 F. Supp. 2d at 1215-16.  In fact, however, 

the appearance of crosses in memorials and cemeteries offers a prime 

example of religious, rather than secular, symbolism.  When used as a 

burial marker, the cross does not signify death in the abstract; instead, 

it connotes the deceased’s Christian faith.  The use of the cross in a 

memorial for fallen soldiers, by resembling a collective burial marker, 

communicates the same message: that the fallen soldiers being honored 

and remembered are fallen Christian soldiers.  Moreover, the use of a 

cross as a war memorial has deep Christian roots that give the cross 

added religious meaning. 

The Christian practice of marking graves with crosses to denote 

the faith of the deceased is longstanding and consistent.  One leading 

scholar, Dr. John McGuckin, Professor of Early Church History at Co-

lumbia University, has explained that this is an “ancient” and “funda-

mental part of Christian religious practice.”  WINNIFRED F. SULLIVAN, 

THE IMPOSSIBILITY OF RELIGIOUS FREEDOM 62–65 (2005) (quoting expert 
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report of Dr. McGuckin in Warner v. City of Boca Raton, 64 F. Supp. 2d 

1272 (S.D. Fla. 1999)).  According to Dr. McGuckin, the epigraphic evi-

dence makes clear that engraving the sign of the cross on Christian 

graves “was a custom that was almost as ancient as the Christian relig-

ion itself.”  Id. at 197. 

As this practice evolved over time, the common custom became for 

“the sacred Cross to be lifted up over the grave site to mark the place of 

the body and to signify that this was a holy place, the resting place of a 

Christian.”  Id. (emphasis added).  In this custom, the lifting up of the 

cross symbolizes, “almost sacramentally, the victory over death won by 

the crucified Saviour.”  Id.  Marking a gravesite with a cross thus is a 

profound theological act.  And it “remains the standard form of ritual 

Christian grave-practice in many parts of the world to this day.”  Id. 

As the American Monument Association has explained in a man-

ual about symbols, epitaphs and memorials, “[t]he Cross is a symbol 

unto itself.  It is the emblem or attribute of Jesus Christ.  It is the sym-

bol of Faith, Hope, Charity and the Sacrifice.  Whether it be decorated 

or unadorned, it conveys its Christian message.”  AMERICAN MONUMENT 
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ASSOCIATION, MEMORIAL SYMBOLISM, EPITAPHS AND DESIGN TYPES 54 

(1947).   

Although the district court cited the practice of using crosses to 

mark graves in American military cemeteries as evidence that the cross 

has become secularized, see Trunk, 568 F. Supp. 2d at 1215 & n.19, the 

court misunderstood the practice that it invoked.  The Department of 

Veterans Affairs provides memorial headstones or markers (in the form 

of simple rectangular stones) for the graves of deceased servicemem-

bers, and it permits crosses to appear on those stones.  But the VA 

marks graves with “emblems of belief” based exclusively on the wishes 

of a deceased servicemember’s next of kin.  See United States Depart-

ment of Veterans Affairs, Ordering a Headstone or Marker, 

http://www.cem.va.gov/cem/hm/hmorder.asp (last visited Jan. 8, 2009); 

United States Department of Veterans Affairs, How to Complete VA 

Form 40-1330, Application for Standard Government Headstone or 

Marker, http://www.cem.va.gov/cem/hm/hmform.asp (last visited Jan. 8, 

2009).  Moreover, the available “emblems of belief” are not limited to 

crosses:  Families are permitted to choose from a list of emblems that 

currently provides 39 options—including, among other symbols, some 
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15 versions of the Christian cross,4 the Jewish Star of David, two Mus-

lim symbols (the 5-pointed star and the Crescent and Star), the Mormon 

Angel Moroni, the Wiccan pentacle, and the Atheist atom.  Or they may 

request a new religious symbol if the emblem of their loved one’s faith is 

not already on the list.  See United States Department of Veterans Af-

fairs, Available Emblems of Belief for Placement on Government Head-

stones and Markers, http://www.cem.va.gov/cem/hm/hmemb.asp (last 

visited Jan. 8, 2009). 

So at military cemeteries maintained by the VA, Christian graves 

are marked with a cross; Jewish graves with a Star of David; Muslim 

graves with a star or crescent and star; Sikh graves with a Khanda; and 

Eckankar graves with a stylized EK.  The VA’s description of these 

symbols as “emblems of belief” underscores the federal government’s 

recognition that objects like the cross, when used in connection with 

                                      
4  These variants include, for example, the standard, unadorned 
“Christian Cross” (a Latin cross), the Greek Cross, and a Russian Or-
thodox Cross (with three crossbars). As this multiplicity of different 
crosses illustrates, not all Christian denominations that use the cross 
use the same cross. Even for many Christians, therefore, the Latin cross 
is a sectarian symbol that, when displayed by the government, sends an 
exclusionary message. 
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burial rituals, are not neutral symbols of death but are what families 

use to signify the religious beliefs of their deceased loved ones. 

The same recognition is apparent in the overseas military ceme-

teries maintained by the American Battle Monuments Commission.  

While the district court invoked the image of “seemingly endless rows of 

crosses” at the Normandy American Cemetery and Memorial in France, 

Trunk, 568 F. Supp. 2d at 1215 n.19, those crosses do not mark the 

graves of soldiers of all faiths.  The graves of Jewish soldiers are 

marked instead with the Star of David.  See American Battle Monu-

ments Commission, Normandy American Cemetery and Memorial 

(pamphlet at 18–19), http://www.abmc.gov/cemeteries/cemeteries/ 

no_pict.pdf (last visited Jan. 8, 2009).  The same holds for the other 

American military cemeteries overseas.  See AMERICAN BATTLE MONU-

MENTS: A GUIDE TO MILITARY CEMETERIES AND MONUMENTS MAINTAINED 

BY THE AMERICAN BATTLE MONUMENTS COMMISSION 10 (Elizabeth Nishi-

ura ed., 1989). 

Thus, the use of the cross as a burial marker—including in mili-

tary cemeteries—communicates a decidedly religious message.  And be-

cause a cross as a veterans’ memorial appears to represent a collective 
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burial marker for soldiers who died in certain wars, it likewise commu-

nicates a religious message: that the fallen soldiers lived and died as 

Christians.  The display of the cross thereby creates the appearance 

that only fallen Christian soldiers are being honored.  See Paulson, 294 

F.3d at 1126. 

The history of the use of the cross as a veterans’ memorial in 

Europe further illustrates that the cross communicates an intrinsic 

Christian message when used to honor fallen soldiers.  Dr. Alan Borg, a 

former Director of Britain’s Imperial War Museum and a specialist in 

architecture and military history, has traced the modern use of the 

cross as a war memorial in Europe to the fact that “as the instrument of 

Christ’s Passion and Resurrection the cross immediately provided the 

combination of sacrifice and triumph which is fundamental to the con-

cept of the modern war memorial.”  ALAN BORG, WAR MEMORIALS: FROM 

ANTIQUITY TO THE PRESENT 7 (1991).  According to Borg, the cross devel-

oped specifically military and memorial connotations when it was 

adopted as the sign of the Crusaders.  Id. at 8.  At that time, “the mar-

tial link was strengthened by the cruciform shape of the mediaeval 
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sword, which was interpreted as a direct analogue of the cross of 

Christ.”  Id. 

In Britain during World War I, the cross was commonly used to 

commemorate fallen soldiers.  In 1921, the British sculptor of war me-

morials Charles Jagger declared that the cross “has been, and probably 

always will be the symbol of the Great War.”  ALEX KING, MEMORIALS OF 

THE GREAT WAR IN BRITAIN: THE SYMBOLISM AND POLITICS OF REMEM-

BRANCE 129 (1998).  But, as Alex King, Research Associate at the Cam-

bridge University Library, explains, the cross “acquired these connota-

tions mainly as a consequence of the use of Christian ideas in wartime 

propaganda, and members of the public were likely to understand them 

immediately.”  Id.  For example, a British lithograph published in 1914 

connected the deaths of soldiers and the redemptive sacrifice of Christ 

by depicting a dead infantryman lying at the foot of a ghostly cross, 

with the crucified Christ looking down at him, under the title “The 

Great Sacrifice.”  Id. at 130.  The lithograph became so popular that 

Queen Mary purchased the original and distributed copies of it as gifts 

to parishes during the war.  Id. 
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In fact, the Christian symbolism of cross memorials was often ex-

plicit if not obvious.  As Dr. Borg explains, “[o]ne of the basic Christian 

meanings of the cross is hope born of suffering and this is the theme of a 

number of [British] cross memorials.”  BORG, supra, at 94.  Likewise, 

the Cross of Sacrifice (a cross with a bronze sword applied to it), which 

was designed by Sir Reginald Blomfield for use in British World War I 

memorials, is a symbol “both Christian and martial.”  Id. at 73.  Indeed, 

according to the Commonwealth War Graves Commission, which was 

tasked with organizing the construction of the memorials, the Cross of 

Sacrifice was explicitly designed “to represent the faith of the majority.”  

See Commonwealth War Graves Commission, Architecture, 

http://www.cwgc.org/content.asp?menuid=2&submenuid=10&id=10&-

menuname=Architecture&menu=sub (last visited Jan. 6, 2009).  This 

was in keeping with a formal recommendation made to the Graves 

Commission that every British war cemetery have a cross memorial in 

“recognition of the fact that we are a Christian Empire.”  SIR FREDERICK 

KENYON, WAR GRAVES: HOW THE CEMETERIES ABROAD WILL BE DE-

SIGNED 10-11 (1918), available at http://yourarchives.nationalarchives.-
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gov.uk/index.php?title=The_Kenyon_Report._Part_1 (last visited Jan. 8, 

2009). 

To Britain, which has an established Christian religion, the reli-

gious symbolism in its memorials was apparently unobjectionable.  

While some criticized the Cross of Sacrifice “as being too strongly sym-

bolic of Christian victory” (BORG, supra, at 74), the Commonwealth War 

Graves Commission expressed concern only that the design “reflected a 

Catholic rather than the Anglican tradition” (RICHARD A. FELLOWS, SIR 

REGINALD BLOMFIELD: AN EDWARDIAN ARCHITECT 106 (1985)).  This con-

cern was soon dispelled, however—presumably because the Anglican 

Archbishop of Canterbury approved the design (see SIR REGINALD 

BLOMFIELD, MEMOIRS OF AN ARCHITECT 179 (1932))—and, unlike in the 

United States, the Cross of Sacrifice became a feature in cemeteries 

across the British Empire.  FELLOWS, supra, at 106. 

* * * 

In short, the cross has been, and still is, the dominant symbol of 

Christianity—one that has lost none of its religious potency.  When 

used in connection with death and burial rituals, the cross does not be-

come secular but instead remains a particularly Christian symbol that 
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communicates a distinctly sectarian message.  The same is true when 

the cross is used in a memorial for fallen soldiers.  Given the continu-

ing, commanding presence of the Mt. Soledad cross, the district court 

was simply wrong in deciding—contrary to this Court’s conclusion in 

Paulson and Ellis—that the cross communicates a primarily secular 

message. 

II. Upholding Cross Displays By Labeling The Cross As Secu-
lar Is Offensive To Christians And Non-Christians Alike 
And Is Corrosive To The Values Underlying The Estab-
lishment Clause 

The district court’s erroneous understanding of the message sent 

by the Mt. Soledad cross has significant legal consequences.  Treating 

the cross as a secular symbol of military service, death, and sacrifice is 

antithetical to the values underlying the Establishment Clause in at 

least two distinct ways. 

First, treating the cross as secular is offensive to those Christians 

who hold the cross sacred as the most important symbol of their faith.  

Indeed, the officially sanctioned secularization of religious iconography 

is corrosive to genuine religious practice.   

Second, since the cross is in fact a religious symbol, displays of it 

on government-owned land are offensive to non-Christians (as well as to 
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non-cross-using Christians) who perceive the cross’s religious meaning 

and see governmental endorsement of it as exclusionary. 

A. A governmental determination that brands the cross 
as secular is offensive to Christians 

Countless Christians worldwide—hundreds of millions in the 

United States alone—hold the cross sacred and recognize the deep sym-

bolic place it holds in their faith.  See Association of Religion Data Ar-

chives, National Profiles (United States) (hereinafter “ARDA, U.S. Pro-

file”), http://www.thearda.com/internationalData/countries/Country_-

234_1.asp (last visited Jan. 8, 2009).  To believers, the cross stands as a 

deeply spiritual object that represents the very foundation of Christian 

theology: Jesus died on the cross and was resurrected. 

But according to the government—and the court below—the Mt. 

Soledad cross does not mean what so many Christians think a Latin 

cross means.  Instead of being the sacred emblem of Christian identity 

and devotion, the Mt. Soledad cross has been officially repackaged as a 

primarily secular object that commemorates the death of all American 

soldiers equally, regardless of their faith or religious identity.   

That message is offensive to those who do not agree that the cross 

has been so quickly rendered part of secular culture.  Giving govern-
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ment the authority to minimize the spiritual nature and power of an ob-

ject like the cross denigrates the special status and importance that the 

symbol has for Christians, and suggests that the government’s author-

ity over religious matters trumps that of individual believers or reli-

gious denominations.  See Ravitch, supra, at 1067.  Indeed, as this court 

explained with regard to another large cross mounted on a hill, to sug-

gest that the cross does not “carr[y] great religious significance” “would 

demean this powerful religious symbol.”  Carpenter, 93 F.3d at 630; see 

also THE OXFORD COMPANION TO CHRISTIAN THOUGHT, supra, at 147 (de-

scribing as “odd” the premise that “the cross is simply one malleable or 

disposable symbol among others, rather than the essential pointer to 

God’s revelation through Jesus Christ”).   

In short, the decision below, by “viewing religious displays 

through the ‘lowest’ (secularized) common denominator[,] demeans the 

religious nature of the objects displayed,” and, in turn, demeans genu-

ine religious adherents.  Ravitch, supra, at 1259–61. 
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B. The Establishment Clause is predicated on the idea 
that religion does best when government is involved 
least 

The government’s efforts to secularize genuinely religious symbols 

evinces disrespect for freedom of conscience and poses the truest threat 

to religion.  That, at least, is one of the pillars on which the Establish-

ment Clause is based.  The Clause is designed not just to protect gov-

ernment from religion; it is equally intended to protect religion from 

government.  As the Supreme Court has explained, the Establishment 

Clause is based on “the belief that a union of government and religion 

tends to destroy government and to degrade religion.”  Engel v. Vitale, 

370 U.S. 421, 431 (1962); see also Illinois ex rel. McCollum v. Bd. of 

Educ., 333 U.S. 203, 212 (1948) (“[T]he First Amendment rests upon the 

premise that both religion and government can best work to achieve 

their lofty aims if each is left free from the other within its respective 

sphere.”). 

Indeed, the idea that religion fares best when government is in-

volved least has always been at the heart of the Establishment Clause.  

The Clause represents the result of years of philosophical and political 

thought based on religious toleration and liberty.  Roger Williams, the 
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Baptist theologian and founder of Rhode Island, whose views ultimately 

found expression in the First Amendment, preached that true religious 

belief requires freedom of conscience, which in turn requires wide reli-

gious liberty and a ban on religious orthodoxies in government.  See 

MARTHA C. NUSSBAUM, LIBERTY OF CONSCIENCE: IN DEFENSE OF AMER-

ICA’S TRADITION OF RELIGIOUS EQUALITY 68-70 (2008); see also EDWIN S. 

GAUSTAD, ROGER WILLIAMS 99 (2005) (explaining that, according to Wil-

liams, “[t]he state had its proper role and the churches theirs” and 

“[t]he state might assist the church only in the sense that it maintained 

peace and order in the society”); BAPTISTS AND THE AMERICAN EXPERI-

ENCE 16 (James E. Wood, Jr., ed., 1976) (“To Williams, church and state 

must be separate not only for the church to be the church, but also for 

the state to be the state, God to be God, and for Christians to be Chris-

tians.”). 

The Framers of the Bill of Rights took Williams’s teachings to 

heart.  James Madison, the principal architect of the First Amendment, 

explained that “religion & Govt. will both exist in greater purity, the 

less they are mixed together.”  Letter from James Madison to Edward 

Livingston (July 10, 1822), in SELECTED WRITINGS OF JAMES MADISON 
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307 (Ralph Ketcham ed., 2006).  Thomas Jefferson emphasized that 

government-sponsored religion “tends . . . to corrupt the principles of 

that very religion it is meant to encourage.”  Jefferson’s Act for Estab-

lishing Religious Freedom (1786), in CHURCH AND STATE IN AMERICAN 

HISTORY: THE BURDEN OF RELIGIOUS PLURALISM 73 (John F. Wilson & 

Donald L. Drakeman eds., 1987).  “The Establishment Clause thus 

stands as an expression of principle on the part of the Founders of our 

Constitution that religion is too personal, too sacred, too holy, to permit 

its ‘unhallowed perversion’ by a civil magistrate.”  Engel, 370 U.S. at 

431-32. 

And that constitutional scheme has worked: Religion has flour-

ished in the United States.  In 1963, the Supreme Court observed that 

it “can be truly said . . . that today, as in the beginning, our national life 

reflects a religious people.”  Sch. Dist. v. Schempp, 374 U.S. 203, 213 

(1963).  The Court cited census data showing that 64 percent of Ameri-

cans were members of a church.  See id. (citing U.S. CENSUS BUREAU, 

STATISTICAL ABSTRACT OF THE UNITED STATES 48 (83d ed. 1962)).  And 

data from 2000 shows that church membership has increased to 70 per-

cent (U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED 
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STATES 62 (120th ed. 2000), available at http://www.census.gov/prod/ 

2001pubs/statab/sec01.pdf (last visited Jan. 8, 2009)), and that nearly 

90 percent of Americans see themselves as religious (ARDA, U.S. Pro-

file, supra).  The vast majority of Americans believe in some god; and 

intensity of belief (as measured by attendance at services) has remained 

constant for at least the last fifty years.  See Jeffery L. Sheler, Spiritual 

America, U.S. NEWS AND WORLD REPORT, Apr. 4, 1994, at 50, available 

at http://www.usnews.com/usnews/culture/articles/940404/archive_-

012680.htm (last visited Jan. 8, 2009). 

It is no stretch to say that religion’s success in the United States is 

attributable to the constitutional principle that affords individual con-

gregations and worshippers the freedom to define for themselves the 

terms of religious practice, without dependence on, or interference from, 

civil authority.  See, e.g., McCreary County v. ACLU, 545 U.S. 844, 883 

(2005) (O’Connor, J., concurring) (“Voluntary religious belief and ex-

pression may be as threatened when government takes the mantle of 

religion upon itself as when government directly interferes with private 

religious practices.”); Lee v. Weisman, 505 U.S. 577, 609 (1992) (Black-

mun, J., concurring, joined by Stevens, J., and O’Connor, J.) (“We have 
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believed that religious freedom cannot thrive in the absence of a vibrant 

religious community and that such a community cannot prosper when it 

is bound to the secular.”).  And the freedom to define the terms of reli-

gious practice necessarily includes the freedom to decide which objects 

are sacred and what religious significance is assigned to particular 

symbols.   

But if the government is permitted to secularize the cross in order 

to display it, the power of the cross to serve as “the supreme emblem of 

Christianity, symbolic of sacrifice and redemption” (THE CROSS 11) will 

be diminished.  The government should not be allowed to dictate to the 

faithful what meaning their sacred symbols convey or to strip those 

symbols of their sacred content when convenient.  To so insert the 

power of the state into such sensitive and profound matters of theologi-

cal doctrine and religious identity would subvert a constitutional ar-

rangement that has served religion well for centuries.  

C. The Mt. Soledad cross sends the exclusionary message 
that the government prefers one religion over others 

Once the government’s attempt to re-brand the Mt. Soledad cross  

as a secular object is understood for what it is, the cross clearly runs 

afoul of the Establishment Clause as a governmental endorsement of 
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religion.  The Mt. Soledad memorial, which gives pride of place to the 

unmistakably Christian symbol of the cross, conveys a message of pref-

erence for a particular religious tradition, and for that reason is forbid-

den by the First Amendment. 

The Establishment Clause protects citizens from governmental ac-

tions favoring one religion over another or favoring religion over nonre-

ligion.  See, e.g., McCreary County, 545 U.S. at 875-76; County of Alle-

gheny, 492 U.S. at 605.  According to James Madison, government is 

“best supported by protecting every Citizen in the enjoyment of his Re-

ligion with the same equal hand which protects his person and his 

property; by neither invading the equal rights of any Sect, nor suffering 

any Sect to invade those of another.”  James Madison, Memorial and 

Remonstrance Against Religious Assessments ¶ 8 (1785), in SELECTED 

WRITINGS OF JAMES MADISON, supra, at 25.  For similar reasons, Tho-

mas Jefferson praised the passage of Virginia’s Bill for Religious Free-

dom, seeing it as “proof that [the legislators] meant to comprehend, 

within the mantle of [the law’s] protection, the Jew and the Gentile, the 

Christian and Mahometan, the Hindoo, and infidel of every denomina-

tion.”  THOMAS JEFFERSON, WRITINGS 40 (Merrill D. Peterson ed., 1984). 
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As discussed above, the history of the cross, the traditions of its 

use as a burial marker and (in Europe) as a veterans’ memorial, and its 

present-day cultural associations all reinforce the cross’s status as the 

central symbol of Christianity.  The government’s display of a symbol so 

inexorably linked with one denomination—especially when that symbol 

stands four stories tall with a “commanding presence” on top of a hill—

flouts the Establishment Clause’s requirement that the government 

may not promote or endorse one religion over others. 

Indeed, the government’s endorsement of Christianity as ex-

pressed by the Mt. Soledad cross sends a clear message of exclusion to 

non-Christians, for whom the cross is someone else’s sacred symbol.  It 

also sends a message of disrespect to those Christian communities for 

whom the cross symbolizes aspects of their religious tradition that they 

seek to deemphasize.   

This the Establishment Clause does not permit.  As the Supreme 

Court has explained, “[state] sponsorship of a religious message is im-

permissible because it sends the ancillary message to members of the 

audience who are nonadherents ‘that they are outsiders, not full mem-

bers of the political community, and an accompanying message to ad-
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herents that they are insiders, favored members of the political commu-

nity.’”  Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309–10 (2000) 

(quoting Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., con-

curring)). 

Accordingly, the Mt. Soledad cross is unconstitutional. 

CONCLUSION 

For these reasons, this Court should reverse the district court’s 

ruling. 
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APPENDIX: DESCRIPTIONS OF THE AMICI CURIAE 

Americans United for Separation of Church and State is a 

national, nonsectarian public-interest organization dedicated to defend-

ing the constitutional principles of religious liberty and separation of 

church and state.  Americans United represents more than 120,000 

members and supporters across the country, including thousands who 

reside in this Circuit.  Since its founding in 1947, Americans United has 

served as a party, as counsel, or as an amicus curiae in scores of church-

state cases before the United States Supreme Court, this Court, and 

other federal and state courts nationwide. 

Hadassah, the Women’s Zionist Organization of America, 

Inc., founded in 1912, is the largest women’s and Jewish membership 

organization in the United States, with over 300,000 members nation-

wide.  In addition to Hadassah’s mission of maintaining health care in-

stitutions in Israel, Hadassah has a proud history of protecting the 

rights of women and the Jewish community in the United States.  Ha-

dassah has long been committed to the protection of the strict separa-

tion of church and state that has served as a guarantee for religious 

freedom and diversity.  To this end, Hadassah opposes any effort to-
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wards government-sponsored religion, including the posting of govern-

ment-owned religious symbols on public land. 

Interfaith Alliance is a 501(c)(4) nonpartisan advocacy organiza-

tion committed to ensuring that America is a nation where religious be-

lief and practice are free and voluntary, and that the government does 

not favor or discriminate against citizens based on their religious beliefs 

or non-belief.  Interfaith Alliance promotes the positive and healing role 

of religion in public life by encouraging civic participation, facilitating 

community activism, and challenging religious political extremism.  In-

terfaith Alliance is deeply concerned with the danger to freedom for and 

freedom from religion posed by the actions in the Mt. Soledad, San 

Diego case. 

The Military Association of Atheists and Freethinkers 

(MAAF) is a community support network that connects military mem-

bers from around the world with each other and with local organiza-

tions.  In addition to its community services, MAAF takes action to edu-

cate and train both the military and civilian community about atheism 

in the military and the issues that atheists and freethinkers face there.  

Where necessary, MAAF identifies, examines, and responds to insensi-
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tive practices that illegally promote religion over non-religion within 

the military or unethically discriminate against minority religions or 

differing beliefs.  MAAF supports Constitutional state-church separa-

tion and First Amendment rights for all service members. 

The Military Religious Freedom Foundation (MRFF) is dedi-

cated to ensuring that all members of the United States Armed Forces 

fully receive the Constitutional guarantees of religious freedom to which 

they and all Americans are entitled by virtue of the Establishment 

Clause of the First Amendment.  MRFF believes that religious faith is a 

constitutionally guaranteed freedom that must never be compromised, 

except in the most limited of military circumstances, because of its fun-

damental importance to the preservation of the American nation and 

the American way of life.  Additionally, MRFF adheres strongly to the 

principle that religious faith is a deeply personal matter, and that no 

American has the right to question another American’s beliefs as long 

as they do not unwontedly intrude on the public space or the privacy or 

safety of another individual. 

Progressive Christians Uniting (PCU) is a Southern California 

network of congregations and individuals committed to peace and jus-
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tice from a deep grounding in Christian faith.  PCU has a 12-year his-

tory of training regional clergy and congregants on appropriate forms of 

civic engagement; of mobilizing faith communities to support progres-

sive social change in such areas as criminal justice reform, wider oppor-

tunities for youth of color, equitable tax policy, LGBT equality, and pro-

tection of the natural environment/sustainable living; and of publishing 

numerous theological books and papers.  Progressive Christians Uniting 

has had a longstanding interest in maintaining church-state separation.  

This history includes developing a widely-circulated critique of the fed-

eral Faith and Community Based Initiatives program and organizing a 

2006 teach-in under the rubric, “March of the Theocrats.” 

The Unitarian Universalist Association is a religious associa-

tion of more than 1,000 congregations in the United States and North 

America.  Through its democratic process, the Association adopts reso-

lutions consistent with its fundamental principles and purposes.  The 

Association has adopted numerous resolutions affirming the principles 

of separation of church and state and personal religious freedom.  In 

particular, the Association’s resolutions call for religious neutrality in 

government actions. 
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