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 September 9, 2014 
 
By Email & U.S. Mail 
 
Deborah Lee James 
Secretary of the Air Force 
1670 Air Force Pentagon 
Washington, DC 20330-1060 
 
Creech Air Force Base Inspector General 
432wg.ig@us.af.mil 
 
 Re:   Atheist Airman Denied Re-enlistment 
  
Dear Secretary James and Inspector General: 
 
 Several media entities have reported that the Air Force prohibited an atheist 
airman from reenlisting in August after he declined to say the words “so help me 
God” in the enlistment oath. See, e.g., Abby Ohlheiser, Humanist Group: Air Force 
Airman Denied Reenlistment Because He Refused To Say ‘So Help Me God’, Wash. 
Post., Sept. 5, 2014, http://www.washingtonpost.com/news/checkpoint/wp/2014/ 
09/05/humanist-group-air-force-airman-denied-reenlistment-because-he-refused-to-
say-so-help-me-god/; Stephen Losey, Group: Airman Denied Reenlistment for 
Refusing To Say ‘So Help Me God’, AirForce Times, Sept. 4, 2014, http://www. 
airforcetimes.com/article/20140904/NEWS05/309040066/Group-Airman-denied-
reenlistment-refusing-say-help-me-God. The Air Force maintains that “so help me 
God” is required by statute, and that the Air Force has no authority to accommodate 
an atheist airman unless Congress amends the statute. See id. But by requiring the 
airman to recite a religious oath in order to reenlist, the Air Force violates two 
provisions of the U.S. Constitution: Article VI, which prohibits religious tests, and 
the First Amendment, which prohibits the government from establishing religion or 
restricting the free exercise of religion. Each of these provisions requires the Air 
Force to allow the airman to reenlist without taking a religious oath. 
 
 Lest there be any confusion, the U.S. Constitution trumps conflicting 
requirements from federal statutes: “a law repugnant to the constitution is void,” 
and “courts, as well as other departments, are bound by that instrument.” Marbury 
v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803) (emphasis omitted). Under the 
Constitution, “no religious test shall ever be required as a Qualification to any 
Office or public Trust under the United States.” U.S. Const. art. VI, cl. 3. Applying 



  

2 
 

this provision, the U.S. Supreme Court concluded that a state may not deny a 
government commission to an atheist who refused to express a belief in God: “the 
test oath is abhorrent to our tradition.” Torcaso v. Watkins, 367 U.S. 488, 491 (1961) 
(quotation marks omitted). This rule applies fully to the federal government, 
including the Air Force: “neither a State nor the Federal Government can 
constitutionally force a person to profess a belief or disbelief in any religion.” Id. at 
495 (emphasis added, quotation marks omitted). 
 
 The required oath also violates multiple provisions of the First Amendment. The 
government violates the Free Exercise Clause when it “conditions receipt of an 
important benefit upon conduct proscribed by a religious faith, or where it denies 
such a benefit because of conduct mandated by religious belief, thereby putting 
substantial pressure on an adherent to modify his behavior and to violate his 
beliefs.” Thomas v. Review Bd., 450 U.S. 707, 717–18 (1981). And under the 
Establishment Clause, the “government may not coerce anyone to support or 
participate in religion or its exercise.” Lee v. Weisman, 505 U.S. 577, 587 (1992). 
Here, the government is excluding the airman from military service unless he 
professes a belief in God—that is, unless he engages in unwanted religious exercise 
and violates his principles as an atheist. This requirement undermines the most 
fundamental principles of the First Amendment: “If there is any fixed star in our 
constitutional constellation, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion, or other matters of opinion or 
force citizens to confess by word or act their faith therein.” W. Va. State Bd. of Educ. 
v. Barnette, 319 U.S. 624, 642 (1943).  
 
 The imposition of a religious test on airmen is especially disturbing because the 
oath in question, which is administered to every Air Force employee, requires a 
pledge to “support and defend the Constitution of the United States.” 10 U.S.C. § 
502. That very Constitution—which all Air Force personnel must support and 
defend—prohibits the punishment of citizens for refusing to take a religious oath. 
 
 Please promptly bring the Air Force into compliance with the U.S. Constitution 
and allow the airman to take his oath without invoking God. If you have any 
questions, you may contact Ian Smith at (202) 466-3234 or ismith@au.org. 
  
 Sincerely, 
        
       
    
 
 Ayesha N. Khan, Legal Director 
 Gregory M. Lipper, Senior Litigation Counsel 
 Ian Smith, Staff Attorney 
 
 


