
 

  

1901 L Street, NW 
Suite 400 
Washington, DC 20036 

(202) 466-3234  
(202) 466-3353 (fax) 
www.au.org 

 

 June 15, 2016 
  
 
By U.S. Mail & Email 
Berkeley County School District Board of Education 

Jim Hayes, Chair (HayesJ@bcsdschools.net) 
Kathy Schwalbe, Vice Chair (SchwalbeKa@bcsdschools.net) 
Dr. Kent Murray (MurrayKe@bcsdschools.net) 
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Moncks Corner, SC 29461 
 
 Re:  Lord’s Prayer at Board of Education meetings 
  
Dear members of the Board of Education: 
 
 We have received a complaint regarding the Berkeley County School District 
Board of Education’s practice of reciting the Lord’s Prayer in unison before every 
Board meeting.  Because the inclusion of prayer at Board of Education meetings is a 
violation of the Establishment Clause of the First Amendment to the U.S. 
Constitution, we ask that you remove the prayer from the Board’s meetings. 

 The Establishment Clause prohibits governmental bodies from taking any action 
that communicates “endorsement of religion.”  Santa Fe Indep. Sch. Dist. v. Doe, 
530 U.S. 290, 305 (2000).  Because students are impressionable, and because their 
attendance at school is involuntary, courts are “particularly vigilant in monitoring 
compliance with the Establishment Clause in elementary and secondary schools.”  
Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987); see also Lee v. Weisman, 505 
U.S. 577, 592 (1992) (in the public-school context, there are “heightened concerns 
with protecting freedom of conscience from subtle coercive pressure”).  Public-school 
personnel may not, therefore, deliver, invite, or otherwise encourage prayer at 
school-sponsored activities and events.  See, e.g., Engel v. Vitale, 370 U.S. 421, 425 
(1962) (public school may not require recitation of prayers at beginning of school 
day, because “it is no part of the business of government to compose official 
prayers”).      
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 School boards are “an integral part of the public school system,” and their 
meetings are school-sponsored events, making the rules against school-sponsored 
prayer fully applicable.  Coles ex rel. Coles v. Cleveland Bd. of Educ., 171 F.3d 369, 
381-83 (6th Cir. 1999); accord Doe v. Indian River Sch. Dist., 653 F.3d 256, 279 (3d 
Cir. 2011) (school boards exercise policy-making and administrative responsibilities 
exclusively to “educat[e] students or otherwise administer[ ] the public school 
system”).  And the presence of students at school-board meetings exacerbates the 
Establishment Clause concerns, as the “need to protect students from coercion is of 
the utmost importance.”  Indian River Sch. Dist., 653 F.3d at 281.  Accordingly, 
prayer at school-board meetings is unconstitutional, just as it would be if prayer 
were presented in the classroom or at a football game.  Coles, 171 F.3d at 384-85; 
Indian River Sch. Dist., 653 F.3d at 284-90. 

 The Board’s prayers cannot be defended by resort to Marsh v. Chambers, 463 
U.S. 783, 791-92 (1983), or Town of Greece v. Galloway, 134 S. Ct. 1811, 1821-23 
(2014), which allow Congress and state legislatures to open with sectarian prayer 
under certain circumstances.  Neither case applies to school boards.  And numerous 
courts, including the U.S. Court of Appeals for the Fourth Circuit (which has 
jurisdiction over South Carolina), have refused to extend the rule of Marsh and 
Galloway beyond the unique context that is the basis for those decisions—the 
unbroken history of prayer at legislative sessions going back to the enactment of the 
Bill of Rights.  See Mellen v. Bunting, 327 F.3d 355, 369 (4th Cir. 2003) (holding 
that “Marsh is applicable only in narrow circumstances” and is inapplicable to 
military college’s supper prayer, which violated Constitution); N.C. Civil Liberties 
Union Legal Found. v. Constangy, 947 F.2d 1145, 1148 (4th Cir. 1991) (explaining 
that Marsh was “predicated on the particular historical circumstances presented in 
that case” and thus is inapplicable to courtroom prayer, which is unconstitutional); 
see also Pelphrey v. Cobb Cty., 547 F.3d 1263, 1275 (11th Cir. 2008) (holding that 
prayers at meetings of county commission were constitutional under Marsh, but 
explicitly refusing to “adopt[ ] a broad interpretation of Marsh that would authorize 
prayer at virtually every government meeting”) (quotations omitted); Jager v. 
Douglas Cty. Sch. Dist., 862 F.2d 824, 828-29 (11th Cir. 1989) (stating that 
“[b]ecause Marsh was based on more than 200 years of the ‘unique history’ of 
legislative invocations, it has no application to” pre-game prayer at public-high-
school football games).  Because public schools did not exist when the Bill of Rights 
was adopted, the unique rule permitting prayers in legislatures is inapplicable to 
school-board meetings, as each federal appeals court to consider the question has 
recognized.  See, e.g., Indian River Sch. Dist., 653 F.3d at 275; Coles, 171 F.3d at 
376, 380. 

 What is more, even if Marsh and Galloway applied to school boards, the practice 
of opening meetings exclusively with the Lord’s Prayer still would not meet the 
standards set forth in those cases.  The prayers in Galloway and Marsh were 
independently selected or composed by chaplains with no governmental office or 
authority.  See Galloway, 134 S. Ct. at 1816; Marsh, 463 U.S. at 784-85.  Here, 
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however, the Board as a governing body has selected a single, specific prayer and 
decreed that it be recited at every meeting; Galloway emphasized that 
governmental officials must not “prescribe[e] . . . prayer to be recited in our public 
institutions.”  134 S. Ct. at 1822.  

 In addition, the Board’s practice exploits the prayer opportunity to advance the 
Christian faith.  But Galloway and Marsh prohibit governments from “exploit[ing]” 
“the prayer opportunity . . . to proselytize or advance any one . . . faith or belief.”  
Galloway, 134 S. Ct. at 1821-22; Marsh, 463 U.S. at 794-95.  In Galloway, the town 
complied with this standard because it “made reasonable efforts to identify all of the 
congregations located within its borders and represented that it would welcome a 
prayer by any minister or layman who wished to give one.”  134 S. Ct. at 1824.  And 
in Marsh, where the Nebraska legislature had hired a full-time chaplain, the 
chaplain made an effort to give prayers that were inclusive of different faiths; and 
there were also guest prayergivers.  Marsh, 463 U.S. at 793 & n.14.   

 The Board’s prayer practice, in contrast, ensures that there will never be any 
prayer other than the Lord’s Prayer, which is specifically and uniquely a Christian 
prayer.  See Mullin v. Sussex Cty., Del., 861 F. Supp. 2d 411, 426 (D. Del. 2012) 
(“Scholarly authorities agree that The Lord’s Prayer is distinctly Christian.”); 
Skarin v. Woodbine Cmty. Sch. Dist., 204 F. Supp. 2d 1195, 1197 (S.D. Iowa 2002) 
(“the words of ‘The Lord’s Prayer’ and its ritual unison recitation or singing are 
central to the Christian faith and liturgy”); Doe ex rel. Doe v. Sch. Dist. of Norfolk, 
340 F.3d 605, 607 (8th Cir. 2003) (referring to the Lord’s Prayer as “a Christian 
prayer”); United States ex rel. Phillips v. Downer, 135 F.2d 521, 523 (2d Cir. 1943) 
(referring to the Lord’s Prayer as a “teaching[] of the Christian church”); Chaudhuri 
v. Tennessee, 886 F. Supp. 1374, 1380 (M.D. Tenn. 1995) (referring to the Lord’s 
Prayer as “a well-known Christian prayer”), aff’d, 130 F.3d 232 (6th Cir. 1997); 
Warner v. Orange Cty. Dep’t of Prob., 870 F. Supp. 69, 71 (S.D.N.Y. 1994) (referring 
to the Lord’s Prayer as “a specifically Christian prayer”), aff’d, 115 F.3d 1068 (2d 
Cir. 1997), reinstated after vacatur and remand, 173 F.3d 120 (2d Cir. 1999); see 
also Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 284 (1963) (Brennan, J., 
concurring) (the Lord’s Prayer is “an essentially Christian supplication”); Goluba v. 
School Dist. of Ripon, 45 F.3d 1035, 1037 n.2 (7th Cir. 1995) (“[t]he Lord’s Prayer, a 
prayer taught by Jesus to the Disciples, appears in the Christian Bible at two 
places: a longer version contained in the Sermon on the Mount at Matthew 6:9-13, 
and a shorter version at Luke 11:2-4.”).  Because of the distinctively Christian 
nature of the Lord’s Prayer, the court in Mullin ruled that a county council violated 
the Establishment Clause by openings each meeting with this prayer.  861 F. Supp. 
2d at 426-27. 
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 For these reasons, we ask that prayer no longer be included at Board of 
Education meetings.  We would appreciate a response to this letter within thirty 
days to advise us how you plan to proceed.  If you have any questions, you may 
contact Ian Smith at (202) 466-3234 or ismith@au.org. 

  
 Sincerely, 
        
       
    
 
 Richard B. Katskee, Legal Director 
 Alex Luchenitser, Associate Legal Director 
 Ian Smith, Staff Attorney 
 
	


