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Chairwoman Adams, Chairwoman Bonamici, Ranking Member Fulcher, Ranking Member
Keller, and members of the Subcommittees, thank you for the opportunity to submit a statement
for the record for the joint hearing, “Protecting Lives and Livelihoods: Vaccine Requirements
and Employee Accommodations.”
Founded in 1947, Americans United is a nonpartisan advocacy and educational organization
with a national network of more than 300,000 supporters. We are dedicated to preserving the
constitutional principle of church-state separation, which is the foundation of religious freedom
for all Americans. We fight to protect the right of individuals and communities to practice
religion—or not—as they see fit without government interference, compulsion, support, or
disparagement, so long as they do not harm others.
Our nation promises everyone the freedom to believe as they want, but our laws cannot allow
anyone to use their religious beliefs to harm others. The fundamental right to be treated equally
under the law depends upon the separation of church and state. This foundational American
principle ensures everyone is able to live as ourselves and believe as we choose.
Religious freedom is meant to be a shield that protects; it should never be used as a sword to
discriminate or cause harm. That’s especially true when it comes to public health and saving
people’s lives.

The Free Exercise Clause Does Not Require a Religious Exemption from Vaccine
Mandates
For more than a century, the United States Supreme Court has made clear that the government
has the authority to protect public health through appropriate measures, including requiring
vaccinations. In 1905, in Jacobson v. Massachusetts, the Supreme Court upheld a vaccination
requirement, explaining that “a community has the right to protect itself against an epidemic of
disease which threatens the safety of its members.” 1 Again in 1922, the Supreme Court in Zucht
v. King rejected a challenge to a San Antonio ordinance that barred children from attending
public or private schools without proof of vaccination. 2
In Jacobson, the Supreme Court rejected claims that vaccination requirements violated
individual liberties. The Court explained that “[r]eal liberty for all could not exist under the
operation of a principle which recognizes the right of each individual person to use his own
[liberty] . . . regardless of the injury that may be done to others.” 3 Indeed “‘persons and property
are subjected to all kinds of restraints and burdens in order to secure the . . . health . . . of the
state.’”4
In Prince v. Massachusetts, the Supreme Court explicitly held that vaccine requirements do not
violate religious freedom: one “cannot claim freedom from compulsory vaccination . . . on
religious grounds” because the “right to practice religion freely does not include liberty to expose
the community . . . to communicable disease or . . . to ill health or death.” 5
The holding in Prince was reaffirmed in Employment Division v. Smith, 6 a 1990 opinion written
by Justice Antonin Scalia. Smith held that neutral and generally applicable laws do not violate
the Free Exercise Clause of the First Amendment to the U.S. Constitution—even if they result in
a substantial burden on religious exercise. Allowing a person’s religious beliefs to “excuse” them
from “compliance with an otherwise valid law” would make “‘professed doctrines of religious
belief superior to the law of the land, and in effect . . . permit every citizen to become a law unto
himself.’” 7 Thus, the Smith Court reaffirmed that the Free Exercise Clause does not “require[ ]
religious exemptions from . . . health and safety regulation such as . . . compulsory vaccination
laws.” 8
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Over several decades, dozens of federal and state courts have upheld this principle, confirming
that, under the U.S. Constitution, religious objections do not entitle individuals to exemptions
from vaccination requirements. 9
Bottom line: there is simply no general constitutional right to a religious exemption from a public
safety law such as a vaccine mandate.
A Medical Exemption to a Vaccine Mandate Does Not Necessitate a Religious Exemption
Under the Constitution
Medical exemptions to vaccination requirements are ubiquitous because it would be “cruel and
inhuman in the last degree” to require vaccination of a person “if it [is] apparent or can be shown
with reasonable certainty that he is not at the time a fit subject of vaccination, or that
vaccination, by reason of his then condition, would seriously impair his health, or probably
cause his death.” 10 Furthermore, a failure to provide medical exemptions would undermine the
overall goal of vaccine requirements, which is to protect the public health and save lives.
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Yet some people wrongly point to recent Supreme Court opinions to claim that medical
exemptions necessitate religious exemptions. This is not the case.
Although the Court stated in Tandon v. Newsom that “government regulations are not neutral
and generally applicable, and therefore trigger strict scrutiny under the Free Exercise Clause,
whenever they treat any comparable secular activity more favorably than religious exercise,” the
Court explained that “whether two activities are comparable for purposes of the Free Exercise
Clause must be judged against the asserted government interest that justifies the regulation at
issue.” 11 In other words, when a nonreligious exemption to a law advances the governmental
interests served by the law, or at least does not undermine those interests as much as a
religious exemption would, the nonreligious exemption does not trigger a constitutional
obligation to provide a religious exemption.
The obvious government interest in requiring vaccinations is to protect public health and a
medical exemption advances this purpose. As explained by Professor Douglas Laycock,
“[M]edical exceptions don’t undermine the government’s interest in saving lives, preventing
serious illness or preserving hospital capacity. By avoiding medical complications, those
exceptions actually serve the government’s interests.” 12
In stark contrast, a religious exemption undermines the vaccination mandate’s purpose of
protecting the public health and welfare. A religious exemption undermines public health by
leading to fewer people being vaccinated and increasing the risk of disease outbreaks.
This distinction is evident in Smith. In Smith, the Court held that a religious exemption was not
required in a law banning possession of controlled substances, even though the law included a
medical exemption. As then-Judge Samuel Alito explained in an opinion for the Third Circuit,
strict scrutiny did not apply to the refusal to provide a religious exemption because “[t]he
purpose of drug laws is to protect public health and welfare.” But “when a doctor prescribes a
drug, the doctor presumably does so to serve the patient’s health and in the belief that the
overall public welfare will be served.” 13
The Establishment Clause Bars Religious Exemptions that Cause Harm
Although the government may offer religious accommodations even where it is not required to
do so by the Constitution, its ability to provide religious accommodations is not unlimited.
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The Establishment Clause prohibits the government from granting religious exemptions that
would detrimentally affect any third party. 14 Thus, when crafting an exemption, the government
“must take adequate account of the burdens” an accommodation places on nonbeneficiaries 15
and ensure it is “measured so that it does not override other significant interests.” 16 In short, the
government may not make a person bear the costs of another person’s religion.
For example, in Cutter v. Wilkinson, the Court upheld the Religious Land Use and
Institutionalized Persons Act (RLUIPA) against an Establishment Clause challenge. Under
RLUIPA, people who are incarcerated may seek exemptions from prison rules that substantially
burden their religious exercise. 17 The Court explained that “[p]roperly applying RLUIPA”
includes taking adequate account of other significant interests and does not “elevate
accommodation of religious observances over an institution’s need to maintain order and
safety.” 18 The Court concluded that if, under RLUIPA, “requests for religious accommodations
become excessive, impose unjustified burdens on other . . . persons, or jeopardize the effective
functioning of an institution, the facility would be free to resist” granting an accommodation. 19
Religious exemptions to vaccination requirements in the workplace put the health and safety of
other people—including coworkers, patients, and customers—at risk and impose unjustified
burdens on them and on employers. The Establishment Clause bars religious exemptions that
cause harm.
Considerations Under Title VII
When discussing vaccination requirements in the workplace it is also important to examine Title
VII of the Civil Rights Act. Title VII bars employment discrimination on the basis of race, color,
religion, national origin, and sex, including sexual orientation and gender identity. 20 With respect
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to religion, Title VII also requires an employer to offer a reasonable accommodation for an
employee’s or applicant’s sincerely held religious belief, observance, and practice, unless an
accommodation would impose an “undue hardship” on the employer. 21 An accommodation is an
“undue hardship” when it imposes “more than de minimis” cost or burden on the employer. 22
Sincerely Held Religious Belief
An employer is only obligated to offer a reasonable accommodation to an employee,when the
employee’s belief, observance, or practice is religious in nature 23 and sincerely held. 24 To
ascertain if the employee meets this criteria, employers not only are permitted to ask the
employee questions 25 but should be encouraged to. Granting accommodations to employees
without ensuring their religious beliefs or practices are sincerely held could lead to abuse of the
accommodation process and will only increase the risk of spreading COVID-19 in the
workplace.
According to the Equal Employment Opportunity Commission, under Title VII, religion includes
familiar organized religions as well as religious beliefs that are not part of a set of traditional
religious teachings. It includes beliefs that may be held by only a few people, as well as nontheistic “moral or ethical beliefs as to what is right and wrong which are sincerely held with the
strength of traditional religious views.” 26 But “[s]ocial, political, or economic philosophies, as well
as mere personal preferences, are not religious beliefs protected by Title VII.” 27
Courts consider several factors when determining whether a belief or practice is religious. One
court explained:
First, a religion addresses fundamental and ultimate questions having to do with
deep and imponderable matters. Second, a religion is comprehensive in nature; it
consists of a belief-system as opposed to an isolated teaching. Third, a religion
often can be recognized by the presence of certain formal and external signs. 28
In Fallon v. Mercy Catholic Medical Center of Southeastern Pennsylvania, a hospital employee
requested a religious accommodation under Title VII from the requirement to get the flu vaccine,
explaining he believed “one should not harm their own body” and the vaccine “may do more
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harm than good.” 29 The Third Circuit determined that these were not religious beliefs for the
purposes of Title VII, because they did not “address fundamental and ultimate questions having
to do with deep and imponderable matters” and were not “comprehensive in nature.” 30
The religious belief must also be sincerely held. According to the EEOC, sincerity does not
hinge on “scrupulous” observance, but evidence that the employee has acted inconsistent with
their stated beliefs is relevant to determining sincerity. This evidence could include:
“whether the employee has behaved in a manner markedly inconsistent with the
professed belief; whether the accommodation sought is a particularly desirable
benefit that is likely to be sought for secular reasons; whether the timing of the
request renders it suspect (e.g., it follows an earlier request by the employee for
the same benefit for secular reasons); and whether the employer otherwise has
reason to believe the accommodation is not sought for religious reasons.” 31
If an employer is “aware of facts that provide an objective basis for questioning” whether an
employee’s belief or practice is either religious or sincerely held, “the employer would be
justified in requesting additional supporting information.” 32
For example, in Bushouse v. Local Union 2209, United Automobile, Aerospace & Agricultural
Implement Workers of America, the plaintiff had “utilized information and forms prepared by” an
advocacy organization “in submitting his request for religious accommodation” and the union
had “reason to believe that the request [was] either insincere, political, or a personal preference
rather than a religious belief.” 33 Based on these facts, the court held that “Title VII does permit
an inquiry into the sincerity and religious nature of” an employee’s or union member’s “purported
beliefs before the duty to accommodate such a belief arises.” 34 Likewise, with COVID-19
vaccination requirements, if an employee uses one of many widely available online forms 35 to
request a religious accommodation, the employer has “an objective basis for questioning”
whether the request is based on a sincerely held religious belief or practice.
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When there is “[e]vidence tending to show that an employee acted in a manner inconsistent with
his professed religious belief,” the employer may also question the employee because
consistency is “of course, relevant to the . . . evaluation of sincerity.” 36
There are numerous documented instances of people claiming a religious objection to the
COVID-19 vaccine when they have not objected to other vaccines. Conway Regional Health
System in Arkansas, for example, had a much larger percentage of staff request a religious
accommodation to the required COVID-19 vaccine than to a required flu vaccine. In doing so,
employees frequently cited an objection to the use of fetal cell lines in the testing or
development of the COVID-19 vaccine. The employer asked employees to attest they do not
use many other common medications developed using fetal cell lines in order to ensure that
“their sincerely held religious belief is consistent and true.” 37
Reasonable Accommodation and Undue Hardship
If it’s clear that an employee’s belief or practice is both religious and sincerely held, then the
employer must offer a reasonable accommodation to the employee unless offering the
accommodation would impose more than a de minimis cost. This requirement respects the
rights of employees with religious objections, but also takes into consideration how an
accommodation would affect the employer and the workplace, including coworkers, customers,
and patients.
Under Title VII, federal courts routinely rule in favor of employers when requested
accommodations would negatively affect third parties. 38 In Robinson v. Children’s Hospital
Boston, for example, the court held that “granting [plaintiff’s] request—no vaccination while
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keeping her patient-care position—would have created an undue hardship,” 39 because the
accommodation would “cause or increase safety risks.” 40
According to the EEOC, factors relevant to determining an undue hardship in the context of
COVID-19 vaccinations include “the proportion of employees in the workplace who already are
partially or fully vaccinated against COVID-19 and the extent of employee contact with nonemployees, whose vaccination status could be unknown or who may be ineligible for the
vaccine.” 41 In the hospital setting, factors relevant to an accommodation for vaccination
requirements include “the assessment of the public risk posed at a particular time, the
availability of effective alternative means of infection control, and potentially the number of
employees who actually request accommodation.” 42
*

*

*

We are a stronger nation when we protect religious freedom for all. Americans United remains
steadfast in our work, as we have for more than seventy-five years, to fight back against threats
to religious freedom, including religious exemptions that risk harm to others.
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