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In Espinoza v. Montana Department of Revenue, the Supreme Court held that Montana’s 

voucher program must fund private religious schools if it funds secular private schools. This 

decision could open the door to new and expanded taxpayer-funded private school voucher 

programs across the country. In addition to violating fundamental principles of religious freedom 

by requiring taxpayers to fund religious education, this decision could also require taxpayers to 

fund schools that discriminate. 

 

Despite spurious claims from President Trump and Education Secretary Betsy DeVos that 

“school choice is the civil rights issue of our time” (a claim made even more offensive and 

baseless given this administration’s repeated attacks on civil rights1), private school vouchers 

effectively strip students of many of the rights and protections they would have in public 

schools—undermining their civil rights. At a time when our nation is grappling with the 

consequences of demonstrated, dramatic racial inequality, Trump’s disingenuous claims about 

private school vouchers are not just tone deaf, they distract from efforts for real change.  

 

Private school vouchers lack sufficient protections for students and teachers, including 

protections against discrimination based on religion, sex, sexual orientation, gender identity, and 

disability. Additionally, in some states, voucher programs have led to increases in school 

segregation.2 This is no surprise considering private school voucher programs were first created 

to avoid the Supreme Court’s ruling in Brown v. Board of Education.3   

 

The Espinoza decision could embolden Trump and DeVos to push to expand these harmful 

voucher programs nationwide. Rather than diverting funds to private religious schools, 

lawmakers should fully fund our often under-resourced public schools, which are open and 

nondiscriminatory in their acceptance of all children, and which educate 90% of our country’s 

students. 

 

Voucher Programs Lack Sufficient Protections for Students’ Education        

and Civil Rights 

Taxpayer dollars should never fund discrimination. Yet, private schools funded by vouchers do 

not provide the same federal civil rights protections to students as public schools, such as those 

in Titles IV and VI of the Civil Rights Act, Title IX of the Education Amendments Act of 1972, the 

Individuals with Disabilities Education Act, and Title II of the Americans with Disabilities Act. And 

students who attend private schools using vouchers are stripped of the First Amendment, due 

process, and other constitutional and statutory rights guaranteed to them in public schools. 

 

In addition, voucher programs generally lack state-level protections for students. A 2019 survey 

of existing state voucher programs found that only 42% include nondiscrimination protections.4 

Although all the states with nondiscrimination provisions protected race, they provided few other 

protections: 

 only 24% included disability; 

 only 24% included religion; 

 only 18% included sex;  

 only 11% explicitly included sexual 

orientation; and  

 only 5% explicitly included gender identity. 
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Even when state programs have nondiscrimination protections, religious schools are often 

exempt. And, because the vast majority of private schools participating in voucher programs are 

religious,5 the majority of voucher schools do not provide even basic civil rights protections to 

students. In fact, in the Montana voucher program at issue in the Espinoza case, 94 percent of 

taxpayer-funded vouchers went to private religious schools.6 And 10 of 12 religious schools in 

that state’s voucher program had discriminatory policies.7 

 

Moreover, voucher programs rarely include appropriate enforcement mechanisms to ensure that 

voucher schools comply with the law. For children and families attending public schools, there 

are clear systems for oversight (including data collection), ways to report violations, and 

penalties for noncompliance. Without providing the same mechanisms for children and families 

in private schools, vague references to nondiscrimination will not provide needed protection.  

 

Private School Voucher Programs Enable Taxpayer-Funded Discrimination 

Religious Discrimination 

 Many voucher schools impose a religious litmus test on students and their families. 

Some schools discriminate against students based on their or their families’ religious 

beliefs,8 and some condition admissions on adherence to certain religious principles.9  

 

LGBTQ Discrimination 

 Private schools that accept taxpayer-funded vouchers often deny admission to, or expel, 

LGBTQ students and students with LGBTQ family members.10 Many private voucher 

schools also teach anti-LGBTQ curriculum,11 and some promote conversion therapy for 

LGBTQ students.12  

 For example, a 2019 investigation in Florida uncovered 156 private voucher schools with 

anti-LGBTQ views that educated more than 20,800 students using more than $129 

million dollars in state-funded vouchers.13 

 

Discrimination Against Students with Disabilities 

 Students with disabilities who attend a private school with a voucher are considered 

parentally placed in that school and they forfeit many of the protections provided to 

students and families under the Individuals with Disabilities Education Act (IDEA). For 

students, this can mean losing services such as those listed on the student’s 

Individualized Education Program (IEP), and the right to be educated in the least 

restrictive environment. Families also lose due process protections that would provide 

recourse if they believe their child is not receiving necessary special education services. 

 Private voucher schools often deny admission to students with disabilities or to students 

based on other factors like disciplinary history, which disproportionately affects students 

with disabilities.14 As a result, in some state voucher programs, students with disabilities 

have been systematically excluded from the program.15  

 

Employment Discrimination 

 Students are not the only ones who lack important protections in private schools that take 

taxpayer-funded vouchers. Teachers and other school employees at religious schools also 

face discrimination. 

 



 
Page 3 

 

 

 

 Under Title VII's religious exemption, private religious schools can refuse to employ 

anyone who is not a member of the same faith.16  

 Religious schools may also claim the "ministerial exception" for their teachers, which 

would mean teachers are not covered by any civil rights laws, including Title VII's 

protections against employment discrimination based on race, color, national origin, 

religion, sex, sexual orientation, or gender identity or the ADA's protections against 

employment discrimination based on disability.17 

 

Private School Vouchers Can Increase Segregation  

In addition to the outright discrimination that takes place in private voucher schools, voucher 

programs also have a sordid past rooted in racism. Vouchers were first created to allow white 

students to evade integration orders in the wake of Brown v. Board of Education and to fund 

segregation academies designed to keep black and white students apart.18 Even today, national 

data show that private schools tend to be more segregated than similarly situated public 

schools19 and enroll higher populations of white students compared to public schools.20 In fact, 

as of 2012, 43% of private school students across the country attended virtually segregated 

schools, meaning schools where white students comprise 90% or more of the school’s 

enrollment.21 In some state voucher programs, segregation rates are even higher. Examples of 

vouchers increasing segregation include: 

 A 2016 study found that Louisiana’s voucher program had a negative impact on 

integration in private schools.22  

 In Milwaukee in 2013-2014, more than 77% of African American students in the public 

schools attended “intensely segregated” schools, but for African American students in 

the voucher program, that number rose to more than 85%.23  

 A 2010 study of Georgia’s tuition tax credit program revealed that while only 10% of 

white students in public schools attended virtually segregated schools, within the 

program at private schools this rose dramatically to 53%.24  

 

We Must Reject Private School Vouchers 

Given this data on school segregation and the lack of legal protections for students in voucher 

programs, it is clear that vouchers are a civil rights problem—not a solution—for students. 

Private school vouchers exacerbate inequities among students, and studies repeatedly show 

they fail to improve—and often decrease—academic outcomes and educational opportunities 

for students.   

 

The Supreme Court’s Espinoza decision could usher in more taxpayer funding for private 

schools, and with it, taxpayer-funded discrimination. In contrast, public schools serve all 

students regardless of religion, disability, English fluency, sexual orientation or gender identity, 

or any other factor, and they provide students with critical civil rights protections. As we work 

toward addressing injustice in our nation, public schools are a unifying factor in our diverse 

communities and a pillar of our democracy. The solution for safeguarding students’ civil rights is 

not more private school vouchers; rather, it is funding and strengthening our public schools. 

 

For more information, please contact: 

 Maggie Garrett, garrett@au.org Elise Aguilar, aguilar@au.org 
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