May 4, 2020
The Honorable Bill Lee
Governor of the State of Tennessee
State Capitol, 1st Floor
600 Dr. Martin L. King, Jr. Blvd.
Nashville, TN 37243
Dear Governor Lee:
On March 22, you issued an executive order that limited mass gatherings in order to protect the
people of Tennessee from the spread of COVID-19.1 Unfortunately, on April 28, you issued a
new executive order that prohibits secular gatherings of 10 or more people but exempts
religious services, rites, and gatherings from the limitation.2 Permitting religious gatherings to
continue under circumstances deemed too dangerous for secular gatherings lacks justification
and puts the public health at risk. As seven recent court opinions have recently recognized, the
U.S. Constitution does not require such a religious exemption.3 We write to explain why this
exemption actually violates the U.S. Constitution and to urge you to revoke it immediately.
Mass Gathering Bans Are Critical to Saving Lives
According to the CDC, “large events and mass gatherings can contribute to the spread of
COVID-19 in the United States via travelers who attend these events and introduce the virus to
new communities.”4 Attendance at these gatherings is dangerous not just for the individuals who
attend, but for all of us. COVID-19 spreads exponentially, so it is critical that we “flatten the
curve” by restricting mass gatherings.
When asked whether the CDC guidance on mass gatherings applied to houses of worship, Dr.
Anthony Fauci, the Director of the National Institute for Allergy and Infectious Diseases,
responded: “crowds in church are important…it makes common sense that it involves the
church.”5 In Attorney General William Barr’s on religious practice and social distancing, he
explained that the government can restrict religious gatherings in the same manner as secular
gatherings and that “scrupulously observing” social distancing restrictions “is the best path to
swiftly ending COVID-19’s profound disruptions to our national life and resuming the normal
economic life of our country. Citizens who seek to do otherwise are not merely assuming risk
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with respect to themselves, but are exposing others to danger.”6 You too have recognized that
houses of worship that gather during this pandemic are “risking people’s lives.”7
Indeed, houses of worship are just as likely as other places of mass gathering to spread
COVID-19. For example, as of April 1 in California, “nearly a third of Sacramento County’s
coronavirus cases [were] connected to churches.”8 At that time, 71 Sacramento County
residents who attend the same church tested positive, and public officials believe that other
church members who live in surrounding counties tested positive as well.9 One church revival
last month in Hopkins County, Kentucky, “can be traced directly to about 50 confirmed COVID19 cases and six deaths.”10 At least three people died and 37 congregants tested positive after
attending a children’s ministry event in Arkansas.11 And in New Rochelle, New York, 100
people, most of whom were members of the same synagogue, were forced into quarantine after
a man who was carrying the virus attended events at the synagogue.12 The threat was so great
that the Governor had to send “National Guard troops to enforce a one-mile-radius ‘containment
area’ surrounding the Temple Young Israel synagogue.”13
Of course, there are many more examples that demonstrate why houses of worship, like other
entities, should suspend large, in-person gatherings for the public good. Hence, nearly twothirds of other states temporarily suspended mass gatherings, including those at houses of
worship.14
Tennessee Can—And Must—Include Houses of Worship in the Mass-Gathering Ban
More than a century of legal precedent from the United States Supreme Court makes clear that
the government has the authority to protect the public health through appropriate measures
such as mandating vaccinations, even when some people have religious objections to
complying.15
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There is no federal16 or state17 constitutional requirement that the state exempt houses of
worship from such bans. As explained by the United States Supreme Court in Prince v.
Massachusetts: “the right to practice religion freely does not include liberty to expose the
community . . . to communicable disease.”18 Indeed, courts in California,19 New Hampshire,20
New Mexico,21 New York,22 and Virginia23 have recently rejected arguments that mass-gathering
orders during this pandemic without exemptions for houses of worship violate the Free Exercise
Clause of the U.S. Constitution. The New Hampshire court explained that the order’s impact on
religion “is merely incidental to the neutral regulation and is otherwise reasonable given the
limited duration of the order and the public health threat facing the citizens of this State.”24
On the contrary, the First Amendment to the United States Constitution prohibits the
government from exempting houses of worship from this general public-safety ban. Under the
Establishment Clause, the government’s ability to issue religious exemptions is not unlimited:
“At some point, accommodation may devolve into an unlawful fostering of religion” that violates
the Establishment Clause.25 To avoid a constitutional violation, a religious exemption “must be
measured so that it does not override other significant interests”26 and may not “impose
unjustified burdens on other[s].”27 In other words, when deciding whether to grant religious
exemptions, the government must do no harm to others; and it therefore is forbidden to grant a
religious exemption that puts people at risk.28
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There is no question that an exemption for mass gatherings at houses of worship causes a
significant and unjustified danger to all. The exemption undermines the effectiveness of efforts
to contain the spread of the virus through social distancing and puts everyone, particularly the
elderly and other vulnerable populations in houses of worship and throughout their communities,
in harm’s way. In Tolle v. Northam, for example, the Court recognized the harm that could result
from exempting houses of worship from Virginia’s mass gathering ban: “Although the Court
recognizes plaintiff’s constitutional concerns, those concerns do not outweigh the severe harm
defendants would suffer if they could not enforce the Executive Order. Moreover, it is no
exaggeration to recognize that the stakes for residents of the Commonwealth are life-ordeath.”29 The separation of church and state does not require a religious exemption but rather
prohibits it.
Nor can the exemption be justified under Tennessee law. The Tennessee Religious Freedom
Restoration Act requires religious exemptions when the burden on free exercise is “essential to
further a compelling governmental interest” and is “the least restrictive means of furthering that
compelling governmental interest.”30 Courts in New Mexico31 and Virginia32 have rejected claims
that mass-gathering restrictions without a religious exemption do not meet these criteria.
The state’s compelling interest at this moment in protecting public health by barring all mass
gatherings is indisputable. The U.S. Department of Justice agrees: “prohibiting large gatherings
to slow the spread of COVID-19 undeniably advances a compelling government interest.”33 And,
according to the court in Legacy Church v. Kunkel: “When ‘faced with a society-threatening
epidemic,’ state governments, pursuant to their Tenth Amendment police and public health
powers, have an interest of the highest order in taking measures to protect the populace.”34
Applying mass-gathering restrictions to houses of worship is also the least restrictive means to
further the state’s compelling interest. The Legacy Church court, for example, concluded that a
similar mass gathering ban “does not restrict religious activity beyond what is necessary.”35 It
rejected the plaintiff’s claim that the state had a “‘less restrictive’ alternative”--it could have
allowed religious mass gatherings with social distancing.36 The Court noted that when the state
mandated social distancing for essential businesses, “under these measures the number of
deaths still doubled” and thus orders to “stay physically distant from each other do[] not further
the compelling state interest.”37 The court also rejected claims that the mass gathering
restrictions are not the least restrictive means even though grocery stores and farms can
continue work under differently tailored restrictions: “[t]he government need not choose between
doing nothing in the face of a pandemic and closing all of society. It may choose a middle
ground, provided that it does so “‘without reference to the content of the regulated” activity.38
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People of Faith Are Rising to the Challenge and Do Not Need an Exemption
We understand that in these difficult and scary times, many people look to their faith for comfort
and guidance. But, as the National Association of Evangelicals and Christianity Today said in a
joint statement: The pandemic is requiring people “temporarily to convene remotely, not to deny
our faith or to cease worshiping God.”39 They explained, “canceling in-person worship services
is not the same as canceling worship.”40 Indeed, many religious and denominational
organizations are doing valuable work to serve the needs of congregants by encouraging them
to shift to online services and by providing tools to enable the congregations to do so.
For example, Auburn Seminary has created a campaign called #Faithfuldistance. As they
explain it: “we now have an obligation to act to mitigate the worst impacts of the global COVID19 pandemic. This obligation includes canceling large group gatherings and encouraging
community members to stop unnecessary travel and stay at home.”41 The Union for Reform
Judaism has various resources to help its congregations cope with COVID-19, including helping
its synagogues to “prioritize your community’s health, safety, and spiritual wellbeing” by holding
virtual gatherings.42
Even after your April 28 order allowing in-person religious gatherings, many plan to continue
virtual services. The Bishop of the Holston United Methodist Church Conference announced
that no member churches, including in eastern Tennessee, will reopen,43 and the Bishop of the
Catholic Diocese of Knoxville announced that their 51 parishes will not reopen for at least
another month “to ensure that we can do this safely.”44 Houses of worship from a variety of
denominations and traditions, ranging from the Episcopal Diocese of West Tennessee,45 City
Church in Knoxville,46 Brentwood Baptist Church in Nashville,47 and Temple Israel in Memphis48
are continuing to worship virtually.
Many faiths teach that in circumstances like the ones that we all now face, protecting people’s
lives comes first, and that it is an act of charity, justice, and love to stay home and to worship
through alternative means. To protect people who attend religious worship services as well as
those who don’t, we should be encouraging these efforts, not exempting houses of worship from
the penalties that apply to all other mass gatherings.
Conclusion
We are all making our way through an unprecedented and difficult time. We recognize that
many people find solace in attending religious services. Our hearts go out to those who are
unable to attend religious services and hope that they will find comfort participating in online or
broadcast services, reflecting on religious texts, and praying at home with family, if they choose.
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But at this moment, the Constitution not only permits, but demands that the safety and health of
every single person must take precedence. In order to protect the lives and health of those who
attend religious services and those who might be in contact with them, we urge you to rescind
immediately the exemption for religious gatherings.
Sincerely,

Nikolas Nartowicz
State Policy Counsel
Americans United for Separation of Church and State
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